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jcVmONG the many difcouragements 
which attend the ftudy of the law, there 
IS none more obvious, or more gene- 
rally complained of, than the want of 
method and dire<^ion* 



To lake a young perfon from ap 
unlverfity or a fchool, where his mind 
has been occupied with other purfuits, 
and to tofs hitn headlong in the prac- 
tice of the law, wholly unprepared^ or 
with little preparation, for fo arduous a 
fludy,- Is in itfelf fo abfurd, that we 
can only wonder at its occurrence. 

What muft be the embarraflhient of 
fuch a perfon^ amid buiinefs of fuch 

9 4 nicety 
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nicety as to call forth the full exertion of 
the veteran in praftice ?— It is folly to ex- 
pert from the human mind what a mo- 
ment's, refledlion would tell us it would be 
impofsible for the human mind to perform. 
Conveyancing is not intuitive any more 
thdn the mathematics. The mind cannot 
draw conclufions without having been pre- 
vioufly furnifhed with premifes. And 
however the individual may be pre- 
. poffefled in favour of a peculiar mode of 
lludy, there are, and, while the human 
mind continues what it is, there muft be 
general rules which ought to be attended 
to in the acquiring of knowledge. 

We rauft be fenfible that we can adl 
with greater energy in proportion as our 
attention is confined. That attention 
becomes weakened as it becomes divided. 
We muft analyze in order to comprehend 
with accuracy. We muft underftand the 
caufe before we can embrace its confe- 
3 quences. 
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INTRODUCTION* lit 

quences. It Ifaould feem to follow, there* 
fore, that ih law, as in other fciences, 
-we (hould begin with firft principles, and 
form a general outline before we defcend 
to the miniUue. 

A general outline the mind can eafily 
embrace, and the general principles of law 
if can eafily remember. When acquainted 
with a whole we' may difcern the fym- 
metry of the parts ; but an infulated po- 
sition will appear ar^bitrary, and its con- 
neftion will not be feen. As difficulties 
arife,* or new matter prefents itfelf, a 
general principle will afford us a rallyirig 
point ; and we ftiall find ourfelves pof- 
fefled of premifes from which we may 
argue. 

To a general outline and to general 
principles, then, fiiould the (ludent be at 
iirft confined. To ru/h into mifcella- 
jneous and uncohnedted reading is to di- . 
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and diftradl the intellect:; is to 
weary the powers of the mind with un- 
neceflary, and with ufelefs, exertion. It 
is to contradict the fuggeftions of com- 
mon fenfe and experience, and to violate 
the rules which nature herfelf has im- 
pofed. 

But, in direft deiiance of principles fo 
obvious, tiow often do we fee Coke upon 

* 

Littleton or a volume of Reports put into 
the hands of a young perfon on his en- 
terirtg upon the profefsion ! From the 
mifoellaneous nature of fuch writings, an 
idea/ is often el^ced as foon as it is 
formed. The mind is hurried from fub- 
je6l to fubje6t, without being fuflfered to 

dwell fufficiently upon any. Points of 

» 

the greateft nicet}^ and learning the moft . 
abftrufe are fuddenly prefented to the 
view of a novice, which would perhaps 
puzzle the flhleft head of the moft ex« 
peiienccd lawyer. Dedu<5tions and con- 

ctufions 
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INTRODUCTION* 

clufions are given when tiu3 principle* 
from whence they flowed rehiain uttex* 
pliined and even unknown to the ftu- 
dent.-^The obfervatipns on Littleton^ by 
Lord OoAe, are wholly without m<^lhod* 
Such a chads of incoherent obfervalion 
is by no means calculated for a regular 
perufah Our attention is frequently 
called from an anxiou^s eondderation of a 
legal principle to a diflertation on the 
' SCc. of Littleton, to an account of Sir 

» 

William Hearle, or to a quotation from 
Virgil or Horace. Indeed, the want of 
method in moft of this writer's works 
makes them more proper for occafional con- 
fultation than the perufal of the fludeiit. 
His ftrange quaintnefs and excentricities 
may make one fmile; hut they divert 
the attentioli and withdraw it from, the 
Uibjedl to which we wifh it confined. 

That the Commentary upon Littleton 
contains a valuable fund ctf Cotomoti Law 

s. 

learning 
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learning is certain : but the obfervations 
are thrown together without order. Great 
as Lord Coke may be,' the prejudice in his 
favour may, perhaps, be extra vagiant. His 
induftry was aftonifhing; but he feems 
to have poflefled little of the fpirit of 
law : and whatever might have been his 
Jegal learning, the frequent illiberality of 
his fentiments cannot be fufEciently re- 
probated* ; and the fludeht ought to be 

cautioned againil it. 

A vo- 



• The manner in which he treated' Sir Walter 
!Raleigh may be feen in the State Trials ; and wiU 
be an obje6l of execration while his name ihall con« 
tinue. 

In Calvin^s cafe (7 Rep. 17. a.) he fays, *« All 
infidels (among whom he reckoned the Jews^ 
2 Inft, 507. are in law perpetui immid^ perpe* 
tual enemies, for the law prcfumes not that they 
will be converted, that being remoia poUntia^ (a 
remote poffibility) for between them, as with the- 
Jevilsy wbofe fuhji&s they be^ arid the Chriftian, there 

is 



I / 

i 



INTRODUCTIOIJ. VU 

A vojume of. Reports muft, from Its 
very^ nature, Jbq full of unconnedled 
matter; and, confequently, be improper 
for early reading. The report of parti- ' 
cular cafes may, indeed, be read by the 
fiudent lyith advantage ; but they ftiould 
be caij.tiouljy pQinted out fipr his perufal^ 
and carefully explained* 



is perpetual hoftilityi and can be, no peace.'* Xhe 
ilUberality of Lord Coke with refpeft to the Jews 
has 1>een defervedly condemned, and held up to de- 
teftation, in the cafe of Omychund v. Barker, which 
is reported in a very fuperior manner by Atkins I 
(vol. I. p. M:) and which cannot be too ftrongly 
recommended to tjje reader's peruial. The argu* 
ment of the Solicitor-General, Mr. Murray, (after- 
wards Lord Mansfield) is a mafter-piece of it's 
kind J and thofe of the Lord Chancellor (Hard- 
wicke) and the three Chiefs who affifted him CLee.. 
and Willcs, C. J. J. and Parker, C. B.) werC; 
worthy of Chriftians, as the fentiments of Lord 
Coke were difgraceful to him as a man, and much 
more fo as a profeflbr of the Gofpel. 

The 
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The number of reporters and the man- 
ner in which many cafes are reported are 
mod ferious evils ; are 6vils which can- 
not be too jnuch lamented nor fuffi-, 
ciently expofed. The contradiiSlory ftate- 
jttents of the fame cafe, the confounding 
\he argument*, nay, affertions of the 
counfel, with the decifions of the court, 
^ the i>/;/Vtr and extra-judicial fayings of the 

Judges, with the grounds'of the judgment, 
the obfervatioiis of the reporter with the 
pomts of the cafe, call aloud for the 
niceft and feverqft diforiminatign. 



^v 



I believe it will be fouqd on examina- 
tion, that 9^-^^^^^ \ouC^^\Aon^ of 
our predeceflbrs, whatever ftations thofe 
predeceflbi-s might have filled, has been 
one of the mo ft certain fources of error. 
Perhaps there is nothing which has fo 
fhackled the human intellect, nothing 

which 
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which has fo retarded the progrefs of 
truth, nothing which has fo greatly pro- 
Hioted whatever is tyrannic, prepofterous, 
Of abfurd, nothing which has fo much 
degraded the fpecies in the fcale of being, 
ds a ■ /lfr?^rnnnft to indmoual dictu. Tlie 
blunders of one age (and blunders have 
occurred in all ages) cannot warrant the 
blunders of another. What was once 
expedient may now, by reafon of a change 
of circumftanceiS;, be improper. To ap^ 
peal to matters of fa6t with refpe^ to 
matters of right is, in itfelf, farprepoflerous. 




v e rygn 

deed4Q ■ indtifcc us to have reoourfe tuyit; 
If we mufl be bound by former deciiions, 
tot thofe . deciiions be given by the mod 
itnequivoc^dl authority. Let the ilate* 
ment of faiSbs, the decifion of the court, 
and the grounds aqd reafons of that de« 
cifibn, be drawn up by a proper officer,, 
and figned by the Judges who preiide. 

4 Let 
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Let not the crude notes of the dead be 
brought forward to mii}e$d the living. 
Let not the reputation of thofe who have 
left us, and who are no longer able to 
defend themfelves, become the prey of 
the.fweepcrs of their clofetsr We fbould 
confider that many who took notes in 
court did not take them with a view 
to publication ; but that they were fre* 
quehtly ufliered into public merely from 
the rapacity or avaricQ of thofe who 
fgrvived. Compare * /?o//e's iteports with 

his abridgment*^ Look at the iindeter- 

- . . * ■ 

miiMsd cafes in ^yer. ConiGder how foon 
a .quoted cafe becomes what is^ called 
authority, and confider how * foon au- 
thority ihoulders' out common feilfe. It 
would not be difficult to point out matty 
fnftances in which the adherence to the 
reports of adjudged cafes has overthrown 
|,he acknowledged principles of the law 
pf the lapd, and, in effect j repea^ed the 
, , folemn 
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folemn a6b of the legiflative body*^ 
though the Judges had {worn to ad- * 
minifter the laws inftead of receiving 
authority to controul or refcind them. ; 
If the afts of the legiflative body become 
incompatible with the manners of the 
times, let us apply to the legiflative body 
for their alteration or repeal, but let not 
the Judges become fuperior to the legif- 
lative body. / 

** Ita lex Jcripta ^,'* is the cry of 
many a man who would be angry 
with another that exprefled a doubt 
whether he poiTefTed ratiocination. 
About the time of pafsing the ftatute 
of ufes fome wife man, in the ple- 
nitude of legal learning, declared that 



■ « 11.11 



• In the celebrated Bewdley cafe,' (which has 
been frequently recognized as law ! ) the pradice of 
the Court for feven years was held fuperior^ to an 
Aa of Parliament ! i P. ff^ms. 223. 2 Str. 

755- 3Burr-ijSS*'^ 

h there 
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there could not be an iife upon an u(e« 
This very wife declaration, which muft 
have furt)rifed every one who was not 
fufficiently learned to have loft his 
common-fenfe, was adopted, and i$ ftill 
adopted ; and upon it (at leaft chiefly) 
ha? been built the prefent ryftem' of 
ufes and trufts. Another, adopting juit 
fo much of an argument as anfwered hi^ 
purpoie, and rejedting a conclufion 
which followed from the felf-fame pre- 
mifes, decreed that there fhould be no 
do^ver of a truft; and Chancellor after 
Chancellor fubmittcd to this ftrange af-* 
fertion, and followed it in defiance of 
every thing rational. '* We are bound 
by precedent,'* fay they : but are we 
not bound by principle alfo ? Can prece- 
dent releafe us from a moral obligation ? 

If reports of adjudged cafes be fre- 
quently found fuch as I have noticed, it 

' fur^^ly 
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furely will be fufficient to advert to them, . 
in order to guard the iludent from relying 
upon them where the reafon of the de* 
cifion is not apparent. 

When we argue from adjudged cafes^ 
.w eargue from conclufions already drawn, 
and not from premifes by which thofe 

cohciuiions muft be warranted. The more 

_,^ ' — — - 

we are removed from thofe premifes* the 
greater the probability of error in our con^ 

II - - - lima ■■^^^■>-^. ^ - ■ ^ . 

clufi ons muft nec eflarily be. 

But fuppofing that a perfon fhould 
be fo fortunate as to be able to extra6): 
fomething comprehenfible out of printed 
contradi^ion^ yet other contradi<Stions 
may make their , appearance ih menu-^ 
Script i and^ overthrowing all his hard- 
earned knowledge^ remind him once again 
of the glorious tmcertaintt/ of the law/ Is 
the law of England to depend upon the 
private not6 of an itidividtal, and to which 

bS an 
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an individual only can have accefs? Is 
a Judge to fay — -" Lo! I have the law of 
England on this point in my pocket. 
Here is a note of the cafe, w^hich contains 
an exa6l ftatement of the whole fa6ls, 
and the decifion of my Lord A. or iny 
Lord £. upon them. He was a great, a 
very great man* I am bound by his de- 
cifion^ All you have been reading was 

erroneous. The printed books are inac- 

«» <». « ^ ■.%»•' •■♦ •i*. 

curate. - 1 cannot go into principle. The 
point is fettled by this cafe*" — Under fuch 
circumftances, who is to know when he is 
right or when he is wxong ? If concliifions 
from unqueftionable principles are to be 
overthrown in the laft ftage of a fuit by pri- 
vate memoranda^ who can hope to become 
acquainted with the laws of England ? 
And who, that retains any portion of ra- 
tionality, would wafte his tinje and his 
talents in fo fruitlefs an attempt ? Is a 
paper evidencing the la^y of England to 
be buttoned \x^ in tljfc fide-pocjcet of a 

' ^ Judge, 
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Judge, or to ferve for a moufe to fit upon _\ 
in the dufty corner of a private library? 
If the law of England is to be deduced 
from adjudged cafes, let the reports of 
thofe adjudged cafes be certain, known, 
and authenticated. What an idea muft . 
a foreignei- form of our laws when he con- 
ceives them either founded upon, or fub- 
jea to be contradicted by, nobodv knows 
what ? 

I acknowledge the utility of publifhing 
the folemn decifions of the Courts ; but I 
fay again, let the reports of thofe decifions 
be faithfully given, and ftamped with au- 
thority; and let the grounds of fuch de- 
cifions be rational and apparent*. Let 
not the lawfr of England be picked out, 



, « It is but little confolation to fay, on the trial of a 
caufe, « That cafe is not lawr," after it has mifled 
hsM the kingdom. 

*> 3 like 
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like diamonds from a dung-hiU, from 
among fuch crude and incoherent, fuch 
unintelligible and contradi6lory matter as 
now loads our fhelves. Let us ferioufly 
confider the evils which muft arife from 
fuffering abfurdity to be confecrated by 
ufe ; and, when eftablifhed as a precedent, 
to interfere with> and perhaps to render 
nugatory, the undoubted principles of our 
laws, ^ 

If the laws of Engla;id are to depend 
upon the decifion of a Judge, we (bouM 
remember that the de^iiion of a Judge 
may overthrow them. . . 

However well acquainted a perfon may 
be with adjudged cafes, he will foon fiii4 
cafes occur in praftice with which thofe 
already decided will not altogether ac- 
cord. In fuch circumftance he can «nly 
have recourfe to principle. The neceisity 
of gp acquaintance with principle, there- 

3 fore 5 
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fore, is too apparent Jt<> be further in* 
fifted on. 



Anotlier clafs of writings which the 
ftudent ihould avoidi or, at ieaft, read 
with extreme caution, h that; of detached 
arguments on cafes which have been ad- 
judged • Arguments thus publiftted^ when 
prefented under the faniftion of general 
reputation, and cirouded with a profuHon 
of legal reference, are too often calculated 
to miflead. The ftudent muft not be fa- 
tisfied with afljertipn, or carried away by 
the naxxie. of an author. If he cannot 
coixfrcmt argunient with aigua^nt, .and 
receiye.the necefiary data an both fide* of 
the quellion, he fhould fufptrnd his judges 
xnent : he rauft not decide upon ex part^ 
evidence. Befides, ' fuch argutn^ts are« 
for the nooft part; on points of much 
nicety, and which feldohi arife ; and he 
ihould defer the oomfideration of fuch till 
he has made himfdf rtiailer of principles 

b 4 more 
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more general, and of propofitions more ob- 
vious and evident. 






C7^/// A When fuccefs ha6 attended a peculiar 

mode of ftudy , it may he reafonable to 
fuppofe it to be juft, and warrantable to 
recommend it to others. I would, there- 
fore, advife the ftudent to begin with a. 
general outline: he may fill it up at his 
leifure, as he may find himfelf prepared 
for the undertaking: to confine himfelf 
at firft ftri6lly to principles; and, when 
he meets with technical terms, to be con- 
tent with' a mere explanation, and not 
purfue the fubjedi of that term any furw 
ther,'iisit Will only withdraw his atten- 
tion from that which he meant to purfue* 
It is thfc great fault of our Law Die- 
tioiiarieB, generally, that thoy partake too 
much of the nature of abridgments. • But 
a dictionary and an abridgment are very 
different things, and ought to be kept 
apart. It is much to be wiihed that a 

Law 
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Law Dictionary -might be given which 
would comprehend merely the terms of 
art, and thpfe obfolete words which occur 
in old legal or hiftorical writers. 

• His general books may be Frnche\ 
LaWj Blackstone^s Commentaries^ Wynn^% 
Enomus^ Hale^s Common Laxv^ Reeves's 
History^ SullivarCs Lectures^ Dalrympk on 
Feudal Property i Littleton (without the 
Goriimentary), the Freehold .part of Gil^ ' 
beri's Tenures J Select Notes of Mr, Butter 
io Co. Litt. Touchstonej and Fonhlanque 
0n Equity^ with Francis*^ Maxims. 

■ , . ■ v 

Having gained a general view , of the 
Law, and being taught to divide his fub- 
jedt, he may puffue it as far as his in- 
clinatioh may lead him. He i^ay go up 

* 9 

to Puffendorf or Grotiusy or down 'to a 
volume of reports, or the fleeting publi- 
cations of the day. 

Ire- 
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I recommend the Commentaries of 
"Blackstone as a general book. The inten*^ 
tion of that ingenioud writer wag to giye 
a comprehenfive outline;. and wh^ci we 
confider the multiplicity of do6lrinc 
which be embraced, the civil, the cri- 
n(^inal, the theoretical and pra6lical» 
branches of the Law, w6 ntuft confefl 
the hand of a mafter. But in the mifmti^ 
be is . frequently, yery frequently inac^ 
curate. He ihould, therefore, be read 
with caution* The Itudent in reading 
bim will often require lexplanatiou and 
corre6lion from ^^him wbofc duty it is to 
inftrudl. 



r 



. JVby^ Maxims^ in all ^ the editions, ar« 
too incorre<5t toibe enttufted in the ftu- 
dent's hands, . Perkins, has too many 
quaaofes; though Pcrkim may be gone 
through with advantage, if accompanied 
with oral explanation. 

The 
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The following pages have been alfo 
found to yield afsiftance to the ftudent ; 
and they are now prefqnted to the worid 




^eading 

was this: — ^The ftudent,, after being ^^ 
quainted with iwsx^ general books (as be* 
fore recominended), read the work en^ 
tirely through, that he n^ight form a 
view of the whole. He then began again, 
and read chapter by chapter; confulting 
the books, or portions of books referred 
to, but confining himfelf ftrjcStly to the 
fute|c6t of the chapter immediately fac- >> 
fftrc bim ; and the whole was accom-^- 
pimied with oral explanation whenever 

« 

he felt himfelf at a lofs* He paufed be- 
tween the chapters, when the connection 
was not immediate, that there might be 
no concufsion of ideas, or that an idea 
formed on one fubjedt might as little a^ 
po&ible be e£BK?ed by an idea on ano<» 
then 

The 
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The ftudy of the laws of a country, 
and efpecially of laws which have been 
accumulating for many, many centuries, 
muft neceflarily be attended with labour.: 
But we fhould not intimidate the ftudcnt' 
at the threfhold with untieceffary embar- ' 
raffinent. M uch labour may be prevented 
by method, and much difguft by a fa-' 
viDurable imprefsion. 

^ ,1 ... 

To prove that the profef&ipn of the law 
is an honourable profefsion^ we muft fhew 
, it to be enlarged in its; principles, and' 
liberal in its praftice. To hive gentle- 
men and men of genius la the profefsion, 
we muft iheW the profusion to be fuch? 
as a geritleman-and a mafi of genius may 
purfue. : . '• i' •'• 



« 



. Law fliQuld • be cofafidered as a moral' 
icience, as the rule of; rational- and ac- 
countable beings. The profefsion of.thq 
Law was inftituted merely for the further- 

ance 
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ance of juftice and the prefervation o^ 
right; (hall we pervert it, then, to the 
fupprefsion of what it was ordained to 
fupport ? Shall we reprefenj it as incom- 
patibte with any thing that is liberal, or 
manly, or ufeful ? If the profefsion can 
only be purfued by abandoning the rigid 
diiSlates of moral re<Slitude, the nicer feel- 

V 

ihgs of humanity, or the exertion of the 
nobler powers of the mind, it is a pro- 
fefsion which it would be criminal in 
man to purfue. The condu<5l of fbme of 
its profeflbrs has, indeed, fubjedled it to 
much contempt; and from thofe who 
mull regard it with contem.pt it is folly 
to expe6l admiration : and the condudl of 
many who profefs themfelves its friends, 
tends but little to remove the odium it has 
ftiared. 

It is ridiqulous to hear a perfon, who 
boafts that his profefsion is an lionorary 
profefsion, talking inceflantly of his fees. 

It 



It is ridiculous to hear a perfon who, in 
a court of juflice^ wilfully embarraiies a 
witnefs for the fake of gaining his caufe, 
right or wroog, call his profefsioQ an ha- 
hourable one. It is ridiculous to hear a 
perfon talking of the homur of Ins pro- 
fefsion, who receives a fum of money for 
difcovering a loop-hole in a title merely 
to enable his employer to creep through, 
that he might refcind a contraft which 
he had entered into with his eyes open, 
and which every principle of moral re6ti- 
tude would oblige him to perform. 



We may talk as much as we pleafc 
about the honour of a profefsion of which 
a condu6l like this forms a part; but, 
while a conduct like this forms a part of 
a profefsion, no man of common honefty 
or of common fehfe can ceafe to regard it 
with contempt. 



But 
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But by ihowing that a condiM?!: like this 
is only the perverficn of individuals; — 
that the profefsion, fo far from requiring 
it, is difgraeed by a conduit: like this ; — 
that it affords field for the exertion of the 
moii: tranfcendent abilities, and the moft 
benevolent inclinations ; — ^that it is com- 
patible with whatever elevates or adorns 
the character of man,— <:an we only hope 
that the profefsion will own the Good 
and the Great. — It is by fuch means only 
that it can retain its wonted place in the 
fcale of fcience, and be rendered worthy 
of the human mind. 



If the day be not yet come, the day is 
very faft approaching, when knowledge 
(hall be juftly appreciated; when fyfte- 
matic pedantry ihall no more acquire the 
reputation of learning ; when thofe lite* 
rary purfuits, which incumber the me- 
mory without calling forth the exertion 

of 
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of intelledl^ or amending the heart, fhall 
be defervedly reprobated ; when prejudice 
ihall melt away before the genial beams 
of inveftigation and truth ; and when 
learning fliall only be efteemed as it be- 
comes fubfervient to the virtue , and, of 
confequence , to the happinefs of man- 
kind* 



PRINCIPLES 



^^/<, 






PRINCI^LfeS 



OF 



tdNVEYANGING, 6^ci 



==B^ 



BOOK I. 



t)F iesTATEs And interests^ as xifEt 

REIJATE TO tOJTVfeYA^^d:fcS^; 



^ *■' ' 
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CHAP. I; 



b]^ A]<i ESTATE At WILL. 



OcN fiftatd kWill is hl>t bounae^ by^i?/*^- „, 
definite liitiits with refpefl to time ; but p. 145, to the 
as it drighated in riiutiial agreementi' fo £,-^/^ b. i. 
it depends urioh the eoticurrencd of both ch-8.andtke 

, . - . . Comment. 

parties. As it depends upon the will of 
both^ the diflent of either may determine 
It. Such an eftate or intereft cannot, 
confequcntly, be the fubjedt of cbnvey^ 

B ancie* 
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ance. Could the lefee (for he Is not a 
termor^ as a termor is co-relative with a 
toTW, or definite event,) convey the pre- 
mifes to another, he wouI4 determine his 
own will to hold. He himfelf would be 
no longer a tenant ; for he cannot be a 
tenant and not a tenant at the fame time ; 
and by the transfer he would part with his 
own intereji. As the tenancy is at willy it 
mull, of confequence, be at the will. of 
the leiTor as well as of the leflee. Now, if 
the transferree coyld become a tenant, it 
would be independently of the will of the 
leffor, and confiequently would not be a , 
tenant at his will, and confequently -ife 
^would not be a tenancy at will at all, as the 
will muft be in fuch cafes reciprocal. Should 
the leffee introduce a ftranger into the 
tenancy with the aflent of the leflbr, it 
would not be a transfer of the leffee\ in- 
tereft or eftate, for his intereft or eftate 
would be by the very a6l determined ; but 
a new eftate at will would be created, fince 
the original leffee would relinquiih or ab- 
dicate his intereft or eftate, and the ftran- 
ger would take an eftate, by the imme* 

diatc 
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diate adt of the leflbr, which had never 
been in the original leflee. 

But as it is reafonable that a peffon « ,, ^,.^ 

* BulL Ntjt 

ihould reap what he has fown, and as the Prim, 84. 
greateft part, if not the whole, of the ^^/'i 17^, 
year, is requifite for the purpofes of agri- ^ ^^' ^*^*^* 
culture in its prefent ftate, the law does 
not favour an eftate at. will ; and if the 
rent be referved yearly or half-yearly, it 
frequently takes thp circumdance as evi- 
dence of a temi ; L e. of a leafe for a year, 
or from year to year. Yet as fuch a pre* 
fumption is merely for the furtherance 
of juftice, if fuch conftru6lion would, on 
the contrary, be produ6live of wrong, 
fuch conftruiftion cannot take place; ac- 
cording to the maxim that a conftruc- 
tlon of law, as fuch, fhill do .injury to 
none. As, for inftance, if a Jeafe from 
year to year would wbrk a forfeiture^ there 
can be no reafon for conftruing fuch a de- 
mife a leafe for ayVear rather than an eilate ^Am^^^^c 
at willwM^^^*^^/^^ " 

But a leflee at will, though he cannot/^///, scft. 
transfer his own intereft, is capable of ac- ^^'^^z// 270. 
cepting a releafe of the inheritance from ^* 

B 2 his 
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his leflTor, on fucb leffee's entry into the 
premifes : for he has a notorious poflef- 
fion on entry, and the reverfion or inhe- 
ritance may be releafed to fuch an one, ^ 



^he ftudent fliould, however, be in- 
fornved that there are cafes in which it has 
been laeld, that an eftate at will does not, 
at thisNlay, in reality exift. But, in or- 
der to prevent his being mifled, the fol- 
lowing obfenratlpns are fubjoined, an4 re- 
commended TO his confideration. 

The exiftence\pf an eftate at will was 
acknowledged iri the cafe of Doe d. Bree 
V. Lees, 2 /. Black;fL Rep. 1171. Bull. 
Nifi Pri. 85.-2 Bl.)Somm. 14^. 

An eftate ftridlly at wilWas, however, 
in fomc inftances, found inconvenient, 
and accordingly the courts didv not favour 
it ; but if the cafe admitted of aydifTerent 
conitruc^tion, they gave it a different con- 
ftru6lion, and declared the demifoNi de- 

mife 
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OF AN ESTATE AT WILL. 



life from year to year. They did not 
ptonounce it an eftate at will, and deny 
it the eflential of an eftate at will: this 
was ^refinement in abfurdity which fn- 
ture days were to acquire. But they faid 
This demife is nat an eftate at will, but 
from yearxo year^ 

A clafs of Vafes next came that cut the 
matter fhortery Inftead of determining 
when the admifsion of an eftate of wiU 
was advifable, orNnot advifable, they de 
nied its very exifrence. See 5 Dumf. 
£tf/?, 471, Doe £/.\Rigge v. Bell. — 8 JD. 
K E. 3. Clayton i;\ Blake^y— and fee 3 
Burr. 1609, in Timimns i;. Rowlinfon. 



In Doe rf. Rigge a:;.\Bell, Lord Ken-r 
yon is reprefented as, faying, ** Though 
the agreement (for feven years by parol) 
be void by the ftatute of frkuds ^f^ to the 
duration of the leafe^ it muft regulate th€ 
terms on which the tenancy fubms in other 
refpefts, as to the rent, the tinie of the 
year when the tenant is to quit, &c. Now in 
this cafe it was agreed that the defeK4ant 
ihould quit at Candlemas, and though the 

B 3 agreemen 
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eement is void a$ to the number of yean 

which the defendant was to hdd^ if the. 

lei&r chufe to determine the tenancy be-- 

fore tJie expiration of the feven years, he 

can only put an end to it at Candlemas.''* 

A 

Now ir would be no .common exertion 
of the huiiian intelle6l to conceive how a 
tenancy coiild fubf\fi in other refpefts, or 
in any refpec^, after its duration had eeafed 
by a pojitive act ^ parliament ; or how the 
leffor ftiould n^t be at liberty to deter- 
mine the tenancy at his pleafure, after it 
^ ] was made a leafe a,t his will as well as at 
the will of the lefle^. by the fame a<5t of 
parlian^ent ; or how i\ could be an eAate 
at will at all, if the leflor could not deter^ 
mine it till a certain Jixed^ period. If the 
leflor ihould not have choiV^n to deteimine 
the tenancy before the expkation of tho 
feven years, was it to be aXtenancy for 
feven years in defiance of the itdt of par- 
liament? Such an eft^te muft \be eithei 
an eftate at will, or not an eftate at wilK 
Jf it be an eftate at will, then it may^ 
from the very nature of the thing, b^ de-^ 
\^nmalfk at any timt ; and if it be no^sa^a 

5 eftate 
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(late at will, then the ftatute of frauds j 
perjuries is, as to this point, in effedt, 
repeal^ by judges who had f worn to ad- 
miniftervthe laws of which that ftatute 
formed a part. For it would be the very 
apex of abfur^ity to fay that, though it 
be an cftate at wm in other refpects^ yet it 



) 



T. 



is not an eftate iitymll with refpect to its 
duration ; for if it be )s<?f an eftate at tvill 
with refpect to its duratwH^ it can be no 
eftate at will at all. And itV^ertainly can 
be no eftate at Will with refoecS: to its 
duration, if it be not determinable tiU a given 
period* \ ^ ^ yy /- 

TUtuS^JIhe ftatute of frauds exprefsly declares, 
that fuch a demife ihduld ^^ have the forcfe 
and efFedt of a Icafe or eftate at wilt only, 
and Ifoiua not, either in law or equity, 
he deemed or taken to have ai^y other, or 
<jREATEii force or effect^ any conjideratioii 
for making fuch parol leafe or eftate, or 
• any former*' (the ftatute could not, fronl 
the very nature of the thing, provide 
ftgainft any future) ^* law or ufage to the 
contrary notwitbftanding^'* J*e*, in an 
tmqualified manner to affert that that ef- 

B 4 tate 
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Jate which the ftatute pofitlvely declared 
siiovLP be an ejtate at will only, aim 

SHOVLP NOT, EITH5:jR JJf LAW OR EQUJ- 
TY, BE DEEMEP O^ TA|CElf 'fO HAVE 
ANY OTHER OR GREATjeR EFFECT, 

NOT he an efiate at mil only^ but 



be deemed and taken to fiave ajiothejj and 
GREATER EFFECT, is Certainly very bold, 
if not as certainly very \yrong» 

J\.^A^-A,^^U\xi Clay top v. BlaJkejffXord Kenyoji is 

made to fay, " The meaning of the fla- 
tute w^as that fuch an agreement Jlwuld 
not operate as a term. But what W95 
then coniidered as a tenancy at will, has 
fince been properly conftrued to enure as 
a tenancy from year to year J"^ Now, what 
is a tenancy from year to year but a term ?, 
In Doe 4. Rigge v. Bell, his Lorcjfliip ex- 
prefly held that the landlord could not 
determine the tenancy till the end of the 
year. But if the tenancy was not deter- 
minable till a definite period^ it is humbly 
apprehended that A term did (xiji^ con- 
|,rary to the ftatute in that cafe made an^ 
provided, whatever hiG Lord ft ip may be 

to the contrary of that ftar 

' tute 
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In any wife notwithftanding/ For it would 

be confounding pf. ideas, it would be an 

abufe of language, it would be an infult 

to conimgn fenfe, to affirm thut an eftate 

of a definite duratim was not a term ; or . 

that an eftate at ivill was independent on 

wliiion: an^f Mi //^AiA W-^^/^^ '^^^^z . ^ 

It fecms indifputably laid down that jf,? 
Qn tnbvefcheat of a copyhold j the lord had> 
leafed tKe^ premifes fo efcheatedw?^ re^i/^J 
he mightVrant thofe premifes again by, 
copy; but iXhe had granted theni % <?j 
term their demifable property would have 
been for ever §pne. The reafonof thc'^ 
'diftin6tion was eVidently this : if the pre. ^ 
mifes were at will ih^y were always demi-Ytj 
fable, as the lord mi^t detennine the lea/el. u 
af his pleafyr^ ; and fo was alivays at liberty 
to demife if he had chofmdo do fo. If the ^ 
premifes were leafed fok a terni^ the % 
Iprd could Jiot during the exi/ience of thai \ 
term demife the premifes to another. In this 
latter cafe, therefore, the premifes were 
710^ demifable by copy, being already de-f 
mifed for a common law intereft: fo^.when 
jt is faid that it is efleptial to a grarit oi 

copyholds 
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ppyholdsthat they muft be either demifed 
orvdemifable, it means, manifeftly, that 
the^muft be either demifed or demifable 
by cop^ and not that they be demifed or 
demifable in any other way. 

Whetherythe premifes were leafed by 
deedy or parhl^ made no difFerence in this 
refpe6l: for the only q'ueftion was, whe- 
ther a ternij or fuch an ejiate which the 
hrd could not rejcmd at his pleafure^ did or 
^ did not exift? iKfuch a term did exift^, 
^/then, during fuch term^ the lands were no^ 
\ demifable ; but if 

^ which the lands were not demifable^ in cafe 
the lord had chofen toydemife them, then 
the property of the lana\was not loji. 






ntrperiod had occurred at 



Suppofcj therefore, that the lord fhould, 
at this day, make fuch a iWfe of fuch 
efcheated lands as would have been a leafe 
at will before the ftatute of fraudsAthe quef- 
tion would be, whether fuch a leafe would, 
or would nof, prevent him from granting 
thofe lands by copy of court-roll ?-ABut, 
before this queftion can be determined, a 
previous one muft be folvcd, namely, wB^ 

ther 



/ 









iy.e^ ^ /^^^ e^y^^^/u^t^ A 
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^er fuch a kafe be, at this time, a leafe at 
mlly or not a leafe at will ? 

NW fome of the cafes which have been 
citedjNabfolutely deny the exiftence of an 
eftate at will ; and fay that that ellate, 
which fotnierly was an eftate at will, Is 
now an eftate from year to yeaf^ and only 
to be deterirrined at the end of the year ; 
and if fo, it muft follow of necefsity, that 
till the end of\he year the premifes are 
not demifable dV copy; and, by confe- 
quence, that the oemifable property of the 
premifes is lojl^ as iTf it ceafe for a moment, 
it would be gone forsever. 



11 



1 
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An eftate at will, thW tell us, can, at 
this day, exift only notiomlly. Now, can 
a notional eftate at will, or a<i eftate in idea^ 
countera6l a term in fact f \0r will they 
tell us, that though it be noXan eftate at 
will, yet that it Jhall hax)e the properties of 
an eftate at ivill^ and fo the oemifable 
quality of the lands be fuppofed\o con* 
tinue? This would be a notional quality 
of an eftate with a witnefs. This w^uld 
be to fay that a thing is what // is not \or , 

thit 
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at it fliall have properties inconjijlent with 
tts^ature. 



But; 



\on the other hand, if we confider 
that they courts endeavoured to conftrue 
thofe eftaibes to be terms from year to year, 
rather than\ to be eftates at will, merely 
for the purpbifes of civil convenience, we 
may conclude tliat fuch conftruftion ought 
not to take plac^ when an inconvenience 
does not exift, or\where a convenience to 
one party would xOorh a wrong to another ; 
and, confequently, ti^at an eftate at will 
mat/y and actually does, hfiji at prefent; and, 
confequently, that lands ntay be granted by 
topy^ though fo leafed by tlh lord to another 
per/on. 



If this be acknowledged, \ve\ihall be 
able to difpenfe with a great deal 6>f very 
learned confufion, and be neither oblige4 
to deny thofe principles which canno\be 
difproved, nor to incumber them with ui 
jaeceffary nonfenfe. 



CHAP. 
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CHAP. II. 



OF A TERM OF YEARS. 

1 HE next eftate, with refpedl to the 2 Bl. Cmm. 
duration of intereft, is that which the law i\^^'g^' 
denominates a ta^m; and it is fo deno-^*.f,\P*3»7^ 
minated becaufe its duration is abfolutely 7- & the 
defined^ The duration of an eftate at vvill Touch/. 266. 

is dependent upon the plcafure of ^<^<^h^Bacl^s Ahr. 
party \ and an eftate for life, in tail, or in^"- ^«*^^* 
jee, is uncertain in its duration, as its con- 
tinuance is dependent tipon an uncertain 
event ; that is, upon the death of the in- 
dividual, or the extindlion or failure of 
heirsi either fpecial or general'; ^ Hence, 
then^ muft a term, from its very nature, 
have a certain beginning, or definite com- 
mencement, and a certain or definite pe- 
riod beyond which it cannot laftf/^u^tT^ 
however ihort its continuance be defigned^N'^^^^ 
it is a TERM, and is called a term for ytars^ 

But, . 



r 
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But, though it be eflential to its very 
exiftence that there be a time abfolutely 
prefixed beyond xvhich it cannot continucj 
yet it may be made fubjedt to a condition 
for its determination before the period pre- 
fixed: as for 99 years, provided A. B. liv^ 
fo long. Here, if A. B. die before the 99 
years expire, the term Ihall cesjfe ; but 
though A. B. fhould furvive the 99 yiears, 
the leafe, on the expiration of the 99 year% 
would be abfolutely at an end; 

"^^^"^^ftatei^s ulually entitled a demife^ 



A 



''^* or leafe j and the proper words of cre^^tion 
are thofe of " demife, leafe, and to farm 
*' let;" though it may be created by other 
means, as. by bargain and fale, thoueh 
Sec the next without enrollment;*' It ^^ly relates to 
*^ ^^* the pojefsiouj and does not afFe6l \hefeijtn 
of the lands. It is what the law calls a 
chattel interefiiiinA is not an eftate of free- 
hold, though it be for 10,000 years. Hence, 
if it be wiihed that A. B. fhould enjoy 
certain premifes while he lives, it ihould 
be enquired into, whether it be the inten* 
• tion of the parties that the efiate of A. B. 
ihould have the properties of a freehold or 
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hot ; as to fupport a contingent remainder; 

to have the right of eledion of members 

of parliament, &g. If it 6e, the eftate 

may be limited to A.B. and his a/signs 

during his life ; if it be not^ it fliould be 

limited to A. B. and his a/signs^ for a rer- 

tain number of years^ provided thefaid A. B. ^ 

Jhallfo long live^J/i^/rz^*^'*^ ea^f^ /^ /(^^^^ {<^^^ ^U^ 

As this eftate afFe6ls only the poffefsion 
and not the feifin, it may be made to 
commence infutuwy as frpm Michaelmas* 
day next. But, on the demife of a term^T^ ,_ k 

S \^0% 124* D« 

no eftate is vefted in the leflee; it only ^^''^y'*"^'^* 
gives him a right of entry; and, till he 
adtually enter, he has only an intereffe 
termini. He cannot, before entry, receive 
i confirmation * or releafe f from the lefTor ; * Co. Lin. 
nor can hefurrenderX his intereft, except (2.)' '' 
^y a furrender in law, as by accepting ano- IJt^l't' 
ther leafe incojnpatible with the exiftence 
ofthefirft.^^c/ 



An eftate for years is afsigh'able, unlefsij^.£jfs,«^. 
there be an exprefs condition or provifion *J" P'"^' * 
In the leafe to reftri<5l the power of aliena- 
tion which the law gives ^nd fuch af- 

fignment 



• '^» * 



.^ 
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figtiment may be made even before th« 
Ca.ZrfV/.46ra. jgflfg^ enter, as an intereffe termini may be 
granted oven Or if a leafe be made to 
iwo^ one may releafe to the other before 
entry. 



And as a leflTee^may grant over his whole 
t^rvij fo be 'may make an under-leafe of it 
pari of his intereft. As if he have a term 
of ten years, he may under-let for five* 
and the diflindlion between an afsignmcnt 
and an under-leafe is, where the leHee 
parts with his whole intereft, and where 
not ; in the latter cafe it is an nnder^ 
leafej in the foniier an afsignmeni. In 
an afsignmcnt, the operative words are,- 
^' afsigned, transferred, and fet overf 
and in an under-leafe, the fame words artf 
ufed as in the original one; ^ 



Toucbji. 300. On the entry of the leflee, he may fur- 
t^sVcomm ^^^^^^ t^ ^is lefTor, eitl^er by ^ furrender 
3*6- . in deed or in law. On a furrendcr in deed, 

0. Lift. 337. . 1 1 r 1 

b. 338. oa theopexative words are, ^* doth lun^nder, 

^ ' " yield up, and forever quit claim,'' and 

to fuch furrender it is advifablte to make 

the leflbr a party, ^nd that he execute the 

3 deed. 






^jt^t-^ ^c <y£^y— 



a*.^ /c^c<.e^y^ ^^^'"^'^^ ^^>y. 










cz. 



t!t^/ ^4^U^e/^ ^'^v&t^^ttA. Ate. „-^Jv^/*^/ ^«* ^ 





Ai€>^ ^^(^^ a^^ ,^^j^ ^y^^^Z^y^ -^ 






OF A TERM OF VfeARS, 

AttA^ that his aflent may be apparent.-^ 
A furi*en<ier in law is, as before obferved, 
the acceptance of another leafe incompa- 
tible with the firft. 



17 



But if a leflee for twenty years under- Xwchft. 391. 
leafe for ten years, he cannot, by furren- 
dering up ,his original leafe, deftroy the 
under-leafe for ten years, as it would be 
manifeftly unjuft that he fliould fruftrate 
his own gratit.^^^ 

♦ * • 

By the Statute of Frauds (29 Car. II. 
c. 3.) no jfuch tjerm (except it does not 
exceed three years from the making of it, 
and whereon the rent referved (hall amount 
to two-thirds, at leaft, of the full improved 
^?alue of the thing demifed), Ihall be 
created, afsigned, granted, or furrendered, 
unlefs by deed oi' note in writing^ figned 
by the party or msagent^ o?"^ Dy a6l or 
operation of law. 



An eftate for years may be devifed^ or Harg. n. is-) 
limited by xvay of truji^ to one for life;*® ""' '' 



20. a. 



and, after his deceafe, to another; or to a |^^'^^''*4+^ 
perfon and the heirs of his body: but the 

c perfon 



V 
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perfon taking the preceding jimit^l^ioii fq^ 
years or life cannot ^efezt the limit^tiojj 
over; while the vfhc^l&^j^rp^r^y jp th^ 
term will veft abfoluteiy^ri tb^ P^^(«l? whft 
takes. under that limitation which, if it 
were of freeholfj properJ;y, woul4 give an 
I Dumf. W exprvfr ^naXe tail, without any ac; done by, 

p^&Lyde.h%» and the limitations over will be eft 
a^««W'*3i.feaually defeated. 

' But no limitations are allowed of terms 
of years which would render them un- 
alienable beyond a life or lives in being, 
and twenty-pne years afterwards. 






« • 



4 • 
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^V^ «s/^f^^ a^ £^ ^t^^ ^/tl^ Xe-t^ «a5<-« d-^y^TB*^- 

^fu^Xt^e t^^/ y^r^ ^^^.^^ ^r/9^ ^<^^ 







^<<^c^M^€Xy ^^^^^^. y^t^*i4ir^ 



/aj /-/^^ /^ u^.^^^f^^'- /^ ^^^ /^^ e^i^^ 
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OF AN £?TAT^ QF jFREEHOLD. 

JL-iSTATES at wiU an4 for 3/ifar^^^K cour i si. Cmm: 
fidered by the Jaw, as..only cfiaftel interefts. sZiiiv. Lea. 
Aneflate for fine's own life.pr th^^ jife qf%^^,„, 
anotHer perfon^ pr- ^ny^ greqt^ p(i^te^ IB^^'/ ^ , v- 
deemed arr eftate of /ree/«>/rf, Irj tlje tefiapiioO^JL//r. 

of the latter eftate the feudal poffef^iqn <;r *^- *^ • •* 

^» ' ^ 

feifi^* IS vefted ; and the tefifdftts of the/of- ^^ * 
mer are regarded a§ ptijy the bailiffs *6r' \ 
farmers of their refpe6live ieflbrs^x IJence 
livery, ofjei/tn mxm be giyen on the fcreatioii^ 
of an eftate of freehqla^ ^hqu^h It #aiHiQt 
be given on the creation of an eftate at will 
or.: for years only/a^ the pprfon intended 
toehold at will pr for years i^ not to be put 
inio the .feijfir{^ ^\\\QK niuft remain in his 
loflbr ; for if livery had been given, a /rw* 
hold^ of necefsity, would have paffed at 

c 2 commoj^ 

jiu^Lc^f^-^y ^^^^4^J^ /itf A%uof ey ^* f4^ * 






sp 



OF AN 



,^ 



OP F&EBHOLD. 



Gommon law** The tenant for life, or 
the immediate tenant of the freehold, is 
to anfwer to the precipe of ^ ftrangers, and 
to render to the lord the returns of the 
feud ; and hence . it is that an edate of 
freehold was not furred to commence in 
fwurOy as there muft have been fuch an 
immediate tenant in a6tual exiftence^^^ 






—.^ • \ 



* But fince the St^jg^of Frauds, a fr«ebpl4 cwwot 
P9& tirjthput writing, 
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^c ^e..i^*€^X't*^ *^ 
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^sJtW^ 
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^uuu^^i^^ ^j^e^^^J^^ «^<fy ^4^^ e^^aJU ^ ^^cX^ 
;^^, €i^^Jt^ ^C€t^ •35*^^/ //^ 40ft.t^ ^^c.-.^ ^ l^^^ 

(x) ^^y^e^ 04^^ ^^.^ eu^e4/ ^^C^^ 

'^wv'e ^ tisw^ ^ ^^^^ yez tA^^^^l^^^ ^51^^ (^^^ ^**^-^ - 




..-^ 










, im 



J^c ^A €t:A^7u. . <iy^/ic y^^.^ (^Jtc^e, a/^^^^^ 
/^ ^U/€^ ^.A ^> /f^a /^^^^^^^ 

Me &//,t/t ^ a- ^ ^A^cl? jfa^^ ^^^ ^-^ 
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CHAP. IV^ 
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OF AN ESTATE POVR JUTM fflM. 

./Vn*^ Estate p6Ur autre vie is an eftate oif«^/.£r«w*. 
freeholdy though it is the loweft or leaft^^°/ |^/, 
eftate of freehold which the law acknow- (; 5^x .57- ^ 

Co* JLttt* d^l4 ^ 

ledges* An eftate for the life of another is b.&<u 

not fo great as an eftate for one^s own life* 

If ^. have an eftate for his own life, with p' '^'''* ♦*• 

; . ^ b. 42. a. 

remainder to B. for the life of B* A.\^ 



capable of taking a furrender from B^-^A 
pracipe guod reddat will lie againft a tenant 
pour autre vie; for he, being tenant of the 
freehold^ muft anfwer to the claims of 
ftrangers ; and hence it cannot be created 
to commence infuluro. 

This eftate, being an eftate of freehold, 
muft be created by fome rnode of con- 
veyance which will pafs the freehold in 

c 3 poflefsion; 
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poflefsionf and may be transferred, that is, 
conveyed, duriQ^ the lives of the celles 
que viesj by the common mode of convey- 
ing freeholdsf Ai may alfo bp furrendered 
to the immediate reverfioner, though that 
reverfioner De only teoant for \m own.life^ 

f f an eftate for the lives of A. B. and C. 
had been conveyed to D. without more, 
and Z). had died, living chiles que viesy the 
pcrT^n who fifft ettterecr^ight hare en- 
joyed the fends during the livei erf A. B* 
29 Car. n. and C. But ttott, by the ftatutes of Car. IL 

'iMo'iL ^^^ 9^^^ II- D. may difpofe of the eftate 
by his laft will (to be executed according 
to the Statute of Fi'auds, it being an eftate . 
of ffeehfold)^ or, if he die inteflate, it (hall 
go to his executors or adminiftrators, and 
be diftributed among the next fcin. 

Carth. 376. But though this be an eftate of freehold, 
Pickering, it may be limited to D. his executors and 
jj^/ij^^px%rfmmj/?rtf/(?r5, as \vell as to D. and his 
ut. Dower, /i^ij-s; for the fucceflbrs of D. take (tsfpecial 
occupants^ and not by defcent. And this 
mode of limitation is often preferable, a$ 

.it 



^. zo. 



F 






(c) •^ c^,^yey^^^^^ty^^^^^'CC^ 9^^^^ 



^t^tA^ 



Qr> a^.^'^^-^ '-r'.'^^ cl^^-^^^'^ 



^^ ^jUa^''^ C? 
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it frequently faves the premifes or eftate 
from the inconveniences of a minority. 

An eftate pour autre vie may be limited ^^.n. (5.) 
bver*^ way qf^ retnainden ,mA ^n effedl, ^° fj; ^'^'' 
be entailed. But thofe who have interefts^^^^«^>309> 
in the nature of an eftate tail may bar their 
iflue, arid all f^tfiaitidert (iv6t, by^^liena- 
tion, without fine or recovery, as by leafe 
aod releafe, furrender, &cf and the having 
iifue is not eftential, as in the cafe of a con- 
ditional fee at common taw/^ 



C * 
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CHAP. V. 



mmmt^mamf'^im'^ 



OF AN ESTATE FOR LIFE. 

Ziej. {. s6^ gy an eftate/or life, generally, is under- 
(^'Litt-^Lh. Aood an eftate for one's own life, and not^ 
I20. for the life of another .(v 

Like that, however, *it cannot oe made 
to commence infuturo^ it being an^eilate 
of freehold \ and, for the fame reafon, it 
muft be created^ or transferred by livery of 
feifin,^leafe and releafe, bargain and fale 
enrolled, &c. <or oe Surrendered to him in 
reverfion.^y 



CHAP. 







J2 ^^/U^i^e^ y^ /ili t^€ ^^o^^jt.y/(^^^^^ ' 
0UtJ^ /^ >i^ ,!:a:i^^/>4^^^<f/'^^~«^ > c^^£»-^^yy^ 

/^ ^ ^ ^^ J^e4t/U€^ ^^€4^t^yU. /^ ^^c^ ^^ ^ 
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CHAP. VI. 









..'») 



OF AN ESTATE IN DOWER. 

Dower is an eftate/or /?/e, which the 2 BLCmm 
law gives the widow in the third part of Lin. 6.1. c.s. 
the lands and tenements of which the huf- p^%„*^J** 
band was folely feizedj, at any time during^* 7-/- 53^* 
the coverture^ of an eftate in fee or in tail^ 
in pojfefsiony and to which eftate in the 
lands and tenements the iffue offuch widow 
might J by pofsibility^ have inherited. . 

This eftate, though created by a6l of 
law, may be conveyed or prevented by the 
a6l of the party. 

Before afsignment and adlual entry, the 
freehold is not in the widow; and, by con- 
fequence, the mode of pafsing her claim 
differs before and after entry. ^^ 

5 Before 



2* Olf AN ESTAf Ife ik DOWER. 

Before entry ftie has only z rights whicH 
muft be conveyed hy releafej and that td 
the per/on in p^^fsim ^cf the lands j as td 
hitp only a releafe of right can be made.' — - 
After entry^ the poffefsiori or freehold of 
her third is. iii herfelf j and,- confecjuently^ 
the proper mode of conveyance to the per^- 
fan immediately in reverjion Will then be a 
Jiirrender; arid to djiranger it may be con- 
veyed by feoffment^ with livery (fecundam 
fdfhidm chaHitJj lesfe ahd feleafe^ or bar- 
gain ahd fale enrollett. ^^ 

1 Crmje. 179. During the life of her hufbafid the wife 
237. .may pafs, or father bar, her right to dower, 

la^: 195. ^y ^^^ ^^ recovery; which are mittefs of 
Harg.%{fi.) record, arid in the pr6cefs of which fhe is 

to Co. Lttt. ' * 

121. a. fecretly examined, £o prevent or remove 
Sarc'J.Snow. the fufpicion of any compulfion in the 
huiband. 

Arid as dower is claimable out of thofe 
lands arid tenements of which the. huiband 
was feized at any time during the; co- 
verture, the' alienation of the huiband 
alone, after marriage^ will not bar her 
claim; and, therefore, it is neceffary that, 

care 
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^ ^^^X^^^p^ ^ A^^ T ^t,>i^ ^^^ie^ a^ yC^ Aie^ ^-^^ 
^!^vi^^e^vy€,y/t^ /re >^/^^/ ^j^r^ S^^^^c^ 4:>t^-^e^ Ci^l't^9€.r^ 
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4 J^-ccc ^^^c^. J^^^^^tji^ ^,<^^ii^/^ /4/x:::^/'/ 
[>Z^ Ja^/ Ca^^y /^' J^^y ^yt^^^/*^'^ 
















J^^'-'firt^^^y^ 



^o-^*-y *«^ 



Atr>%^ 




/ 



<jafe ht takfeh itt cohvey&iice* by a triamecl 
rtian that the WidoiV, be effe6lually pre-^ 
eluded from her dower (if entitled) by her 
joining in levying a fine, or fufTering a re- 
covery. .^^ 

Again ; as dower is only claimable in 
fuch lands and tenements of which the 
hufband visl% foldy feized during the cover- 
ture, in fee-Jimple ot fee-tail in pofsefsiotif 
feveral modes prefent themfelves by which 
dower itiay be prevented or barred« 

And, in the firft place, it is requifite to 
dower that the hufband be falefy feized j 
and, therefore, dower ii finnetimes barred 
by conveying the efiate to the hufband and 
Mother perfan in joint tenancy ^ in which 
cafe, as the Jbufband Was not folely but 
jM/Ufy feized^ the dower does not attach*^ 

« 

But thi$ mtifde is tery «>bJ€N5tionable ; fof 
if the ftraftger or truftee die during the 
life of the hufband, the hufband will be* 
come foleiy feized, and fojhe end of fuch 
conVejanc^ ^ dQ^"^"^^^"*^^- 
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tBrow.c.C. The next requifite is that the huiband 
«. Ciiftis. befeized ; and, confequently^ another mode 

of preventing dower is by creating a truft ; 

for a court of equity has not fuffered the 
^ widow to claim her dower in a trufl- 

eftate^ ' 



r > 4 



But this mode is alfo obje^tional^ as it 
puts the legal freehold out of the huf* 

V 

\ 



band^^ • 



A third requifite to dower is that the 
hufband muft be feized of an eftate in fee^ 
Jimple or fef-tail in possession ; and, 
therefore, a third mode is to put the fee 
in remainder; as to the hufband for life, 
with remainder to another perfon during 
the life of the hufband, with remainder to 
the hufband in fee or in tail. In this 
cafe, the intervening eAate to the other 
perfon prevents the remainder over from 
being executed in poflTefsion in the huf- 
band ; and he is only feized in pofsefsion of 
the eftate for life.^/ 

So if the eftate be limited to the haf- 
bc;nd and a ft ranger for life, in joint te- 

nancy. 



^ /^ Auk M.^ ^/y^-y -^/^/W/^ XJ^ 



(/:^/Cvu^ /'n4f^/^y'^1 tyt^t^-v^i^^ ^^/^c/<- ^<- /z^^^/^*-^-(^ /^ -*^^>««,/t^ 



,<?lK<<f^ 



^'-^t^ ^^,^ ^ ^^^,^j^ ^y/ir ^w^ yfc^^' 







>2. y^X-**.^ ^F-^ /j^l-^ ^^^ ^ yjJ^r.^.^-^5*^ /^ /:?^4^^^^^'V ^e^ 






jt- i^i'-r. 




j^j^.c...u^ A^ ^ ^/i^^ /^ ^^^ ^^^ ^^^^ 








^OC^C^-^H^. 






^t-»*'V-«*-»-«. 



i^ie^A^^-^ ^^ y^-t't^ e-^^ 
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nancy, with retnainrfer to tbe'*haft>attd in 
fee or in tall, tlie hulband (hall hold th^ 
eftate for life in joint tenancy" \vith -thd • - '^i 
ftranger, arri the remainder wpIT. Ke only 
executed fub modo^ and not in poffefsioni 
But this hldnner of limiting th<j eftatfe is 
obje6li6nab)e, : as hefore noticed imder thS 
firft mode, by reafon of the pofsibility of 

The beft way is, therefore, tolimit iheButi. n. Q.y 
eflate to /acA ufesas the htijbdnk Jfiatl dp- %^Th:'^* ' 
ptnnty which gives him the power 6\eti)t\^\K^^'i^9- 
whole fee; fd that he may 'pia?$ it to a ' ^ 
purchafer without any fine ol- concurrence - • - 
ef the wife or others; and the purchafer, 
M the execiitiori of the power, (hall be iw ' 
from the original conveyance, and fo pa- 
ramount the claims of the wife ; and^ in 
default of execution^ to the husband for life^ 

with remainder to A*B. his executors and 

• ■ . *" '' 

udminijlrators^ during the life of the huf^ 
bandj which will put the limitalion ovpr 
in tail or fee in remainder; arid by limiting 
'the eftate to the executors and adminiflrators 
of -4. B. it win be more likely to prevent 
the eftate falling into the hands of a minor, 

in 



the eftate ;to 4-.B*,Wing ox\\y ^n eilat^ 

SecMUf. ch-flOKT ifutre vk* n|ay (notwitb^an^ing it§ 

'^ *^" l>?iBg a jTfekofd) with ©qoal prppf iety l)i9 

]imite4 to z^;!^ efcevitors. <ii^ 44miniftriiteri 

;^ to his heir$y ^ X\\cy wiU not UHe l?y 

4Q(cisQt, bijt 9s ipeqi^l occupants^ 

ci.»AiWM36. - A womaxi may :»lfo bie precluded frxjin 
. Notes. claiming her dower in any lands of whtch 
Jaff ^'^' ^^ i^tendQd huiband i^^\ i?e ie^ed di^fing. 
H^e'^*' tJhe Goyerture, b>y , acQe{>tW|; ^X^^^^^^^^j; 

¥i'nf^ . cording to tjie ftatute of Ee^ry th^iightlt'^ 
iiw.'se. b. * So, ihe fhalj be barred i^ equity l)y ttbe ^ 
Ae'rewS' «^^P^*«<^^ 9^ ^^^^^ confuiej^tiops, ,f^q^,^ 
^to- do not fall withia that flatpte, ^ ^ ysf'^i' 
v.D?ory?*'5,fwro oif mpney, .tho,u§h nqt Q^^arge<j ooja^y 

StL n.i. to If th^ffc he any exifting term which wj»s 
^'v^^'^*®'* created before iparriage, there ftiall, in qer-/ 
tionalnote. '^aifi cafe?, be a ce/fet exscutio during the 
"termf ^^^^ ^ v5..> /^*^^^ ^^/^ 

4^/$^ .^^ //^ '^^^.-y - .^-^ 

A*' e^u^^ iM^ JiCtrt<^^ d^Hf^^^^ ^^K'xy 

zift^^ii^fu.^ /^A>L^^^ ^^ "CI? CHAP, 
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OF AN ESTATE BY THE CURTESY. (^ 



xTlN eilate by the curtefy, like that inzBLComm. 

1 26 
jdower, arifes by aft of law, and is an eAsie Zkt.h.i, c.4. 

of freehold; and, confequently, as it may ^^^'^^'^^j^ 
be conveyed to a ftranger for the life of 
jthe tenant by the curtefy, it muft be con- 
yeyed by thofe means which the law ap- 
propriates for the transfer of freeholds, as 
by livery, or under the ftatute of Ufes. 

r 

It may aifo he furrendered to the heir or 
reverfioner. ,>4. 

As an hulband (hall have his curtefy of 
a truft, the fame modes of pre\^ntion do 
not exift as exift with refpeft to dower. 
But as he fhall not have hi$ curtefy of a 
remainder or reverfion on a freehold^ nor 
■.. . of 
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OF AN ESTATE BY THE CVRTEST. 

of a freehold ip poflfefsion that is not alfo 
of inheritance^ the eftate by curtefy may 
be prevented by placing either the free* 
hold in poffefsion, or an intermediate edate 
of freehold^ or the inheritance, out of the 

WifCt . :- _ 
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, I OF AN E3T ATE TAIL. 

.-.'■■ -■.'-••'.•• 
HEN an edate is limited to a perfoii t Ml. Comm. 

and his xtefcmddnti:, It ' is • called 5ri €^a'«i»ir'.i>.i.c.8 
?<ii7, ds to i tnari d>* witHian, di- td a' man '^"^*'*^ ^- 
ftnrf wbirtan, and the ht\v^ hi MsfiilsTi oT ^idUv. tat. 
their ' tai^ prbodM. -i ; . ' ^ ^ ; '«^i. Na- 

, •. ' . r ' .. , \r> ^. : n, Ixxlx. to 

Gili:ten. 

If it Be tfe a hian ^ W«mlh;'arid''tfcfe4i8-,^i o 

i , , ' »^. *,- . ^«^^' Ctf' 

heir^»6f his ot- hei- body, it is an «Uate in ch. 4. p. 147. 

Uil getiera^i^ zi any heir of his or hef'bbd^264, ^ 
may. inherit : bul if it b^ to Th6mai^i$A 
t)^ehelT^loih\^hoSiyb^ 
to Jaiie audi tile heirs <rf her b(>dj/h}/ kef- 
huJbariU Thdnia^^ of t6 Thomas ttftrf' Jiri6 ^ 
ffitdtlie heirs df MWr boHies^ it is 4rt eftate ill • 
fpecidL tail ; andib alfo if it b& to the heirS 
male bf the body of A. B. . As; ih the firft 
eafe^ 4>Q heirs of.thchody of Thomas can 
inherit btrt thole wh6 are born of Jane ; 

nor, in the fecond, any heirs of the body 

« 

D of 



34> OF AN JClTATfi TAIL. 

of Jane by any other hufband than Tho- 
mas ; nor, in tl^e third^ jiny heir of the 
body of Thomas who is not alfo heir of 
the body of Jane, nor of Jane who ia not 
alfo the heir of the body of Thomas ; or, 
in other terms, no heir of the body of 
Thomas by any other wife, nor of Jane 

by any other hufband, ihall fucceed j%^. 

, » ■ I > • « ■ 

. ^elf^ if it \>Q wjlhpd to fettle lands {q 

^^at tJiQ pntail m»y not be, cut qS by the 

]»^ee)K H qtayifomeUmes ijie oeciefiiuy tQ 

limit an eftate for life to one .p^xeilt,.aii4 

^t^^SiX-^?^**® inheritance to the heirs of the body 

OruA^y^^ ^**^ ol.thij ftt^vef* « th« €atail would then be 

/^ /iW^^in ncitlie^ The firft taking only for life, 

^^^^JZ^aj a — ftftd the Other hot taking at aH ; hut the 

.^3^^^it^^eir» beipg. in by purchafe. Or. if the 

#te^ ^ >i '^'^f^ayt© be th« huibai^*, to limit to him 



ccucA^'^e^etZis^Sf^ lifo*' wjth TeiDoaindcT to tlie wife' in 
7"^ ^!^1^N^ ^ i^e fc««>g tenant for life only, cao- 
t^u^t^^^t^J^^ dock the entail, and the wife n pre- 
^^ ^'^/^'"-^I'ented f«wn doing fo hy the ftatute of 




^-;^?^^^^^ • But «( buiband and wi^ nay Ugtthtr bar the ea- 
/Z£f^ ^-*^ ^t *»» if not alw^ aneffWbjal nofie of preven- 

#^!f?l^*^wi4 ^,^ A^ y-7^^ But 






/ ^/t^fc^ ^/^^ ^^^ ^ ^^y-*^^^ 







a-<^^^>^^^ 



^M^ ^--/A^ ^^/^^ at^ e^ 



^t^ dftt^t^^y^i^'^ ^r^:^>S5^f* **^^XIP 



^y^^ — 



^>L^^^ t.^A^^-p^ y Z^ cjC /i^^4. 



<ja>t-tf^ 




v::!> 



;^^'' o^^ ^2.*-^ ^4 /^ z^- cx^^^e^^^. 
















^<»<Vl^ ££'t€<./^ l^c/'^^^O^ r^LJl- ^^*<-*^^*^ 
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.OF AN &STAYE tAlE. 35 

Bt^ ir^tt sr '« itile, that ^ {f th^ a%r- 1. c». 104. 
^* ceftor, by any gift or conveyance, takes , j^' * ^* 
" an ettate of freehold, and in the famei:^'T^*^*" 

, Tr. 485, 550. 

* gift or coi^eyaiice 4h >ftate is limited, A*/. «« the 
*i either tsifsdittt^ tw tenie<!liately, to his ue*, Z/t. 
*'' bf.iies' beirb ih fee Or in taiU the words 
*< tkekHti'* atte wdii^ b( timitatioh, and 
"* niat iwoi-ds <if jiurcfhafe," caife muft bte 
lakett^ if i^ be. kiliBfidied thiat the entail 
Ihall iiik v^ft in the ^eiits^ to Hmit the 
«ftaWB fo a^ not to be cslpible of uniting ; 
« to tSie pkitut fw^mt, as fbr nili)ety-niue 
3^ri if he fo Idiig fiv^. Which Wkl only 
j$ive hlhi a tk^l bawejt tiiat cannot 
«bsllief<« witb tli^ ieftdte limited to bis 
h«ksv Whkk ift a Jruhold i or (0 give 
»h tftUlttfrle tibt^cfiiiy to the {terent, attd 
SI 2e^/ Oiie tb the htitt ; for efUtes miii^ 
bt of ^« <^^ liatufe tb bb dipablis of 
vfiiiiiq^ Si bdlh freehold, or bi>tli tegal : 
0}[ to coaBmi the {^articulitr liftate to one , 
{Mtetit, ihi. liniit the rehlaind^ir to the 
iteiit 4ft thft bddy of fe/A.^And care 
iftufi alfo b« ttdEen that the wftok 9f the 
pmkul&r itfiaie be difpojkd df, leift any 
eilat« of freehold be ca|>ablc of reftfjting 

fit t<f 
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OF AN E«tATE TAIL. 

to the anceftor ta ttfkofe heirs ^ the. ^die is 
limited. 1 f 



t i * . , '. ^ J - » ' 



But the bed and vnod ufoal ; mode is 

to limit to the paj-Qijt Or p^tqmt^ for life, 

with remaindeif, not.tP thfi\kiirs^<>(,hi^^ 

her, or ' their body . or. bodies, ^ biii. . t». .the 

fo7ior fpns (or childt^^^. 2md tber/heirs df 

his, ^ler, or their Ijflfly.Qr: bodies; (« that 

the fon, or fons, ,pr childreh,. iUa^l tafe <t^ 

pitr chafers^ a§ ]^xion^ particularly ani ejrr 

* prefsly defigngtedj .^nd ?i<3!/ .« .i.^^ ^/leir w 

//^/r^j of the parent, 6!r parents :} B(|t iC ^ 

fettlegient be^ made 6g^« thci Ijifth C|^ 

fuch children, the ren^igdffs .|iH5kit§^ t9 

them , mu{|; neceflkriJj » b^, cdviiittgenfr^^ee 

2.BI. Cmm. x\ii they.qome in e/S;L¥>d;;i:Ql&fc^uetitly 

171. -'yi • • 

1. Jtk. 58i.fubje6l tp 4<?ftru^^c^^.i$f lpMb©Hig ^e* 
Da'^rcrttopfe^^ thei parents T.^nd hienQft:^'0 ;Utii 

to o. z///. .Tbe.yi<^.tQii|oionimpde^0f limiting thefe 

271. b. ^d '•■■» 1 •/!'*• f /*/> » 

n. (2) to 265, jqim^jnqe^, . to , the |lji#e,^ if \o Wm.: Jim 4n^ 
(/ niT* ^* #<^/<^*>? ^"^ ^'^'^ '"^^ ^ fprttettaae»ii>l)t 

tit.Tfuftces.).dcpe«(lept '^on his parents j ai)d it , il^ay, 
Uwr^orcv be • adyifable to limit the cftate 
io fuck /on of the mtirriage as the parents^ 

3 or 



w 






Oy/t^c^e^^ i^ ^^<!:-«<-^^ ^ Ot^-*^^ ya^^^^^ ^!3£c£^ ^^L/^i<y^-•-<^A' 




^^*i. 



ZeJc^^-/ .4^/<^ yt^.*^-^ 




/. 

J*^' 




/Ay^y^ d.^.^ t'>"^r "^^'^^ > uUif/>^ 

r / y .^>^ ^ 














^^,.:u^^^^^- 2. ://yi 



'^ .^«* ^ly 



7 ^^ /y/ZA^ .,0.....^^ 7^^,^ ^/^ 

y^<^u^^ /^qyc^f^, i 'f ^j "^Ft:S^^ 




OF AN gSTAtk 'TAIL. 37 

erfiitvivor of thtm/t^JfiaH; by deed or will, 
appoimi aWlvto the- heife of h is bod ^ '; ''and 
HI default bf ^fuch appointment, td tne 
fiHl and 6a!Re?:4fehs, -fee. in the ufiM 



£*% 



manner,^ * *** «*. " ^ " * 

An*e(tate taiL cannot be transferred . to iVi?. i. to c«;. 
another ; but, as the tenant m tail has a& the books 
fee (though reftriaed)in him, he mayg;"^^;;^- 
convey 9: bafe fee to another, by leafe and^'^f'^f'* ff^ 

' > . ,. fi ».(i.) toCtf- 

releafe*, bargain and fale enrolled^ or by/:///. 326, b. 
fine ; that is, if lie makes fuch convey- 327, a. ^^ 
ance to A. and his heirs, A. and his heirs ^* "^^^ ^*'**'* 

: . r - ' ; ^ Zr/ ^ 171, 191. 

ihall have^ a fee fimple qiialifiea, that is, Lin. b. 3. c. 
fo long as the heirs of the tenant in tail 325. 
continue{7^ And if the tenant in tail have^^*; ^^• 
alfo the reverfion in himfelf, he may coa-: 
vey an abfolute fee to another, or gain an 
abfolute fee in Jiimfelf, by levying a fine ; 
for the fine pafles the reverfion, which is ' * 

an abfolute fee, as well as the bafe fee ; 
ahd v/hen both fees are fixed in the fame 
perfdn, 'tne bafe fee merges in the abfo- 
lute one, fo that the abfolute, or rever- 
sionary fee conies into poflefsion/y^' : 



P 3 But 



1. Cn. 174. Bpt 99, tJ]M? tenapt io t^. (whi^, ^^v^ 

m tail) njflj? cW^f the rofff^r^ 9^ 1^ 
the fyie when levied brin^, /% m^i(^om. 
into pofifikn, it 4$ fieq^f^My; pwi^eofc, 

2. Cn». 284. tod« indeed, neceflary, ia order t(ikgaifi.% 

good title, io fufier a recovery, as 4 fine 
lets iti the charg<ef f>f the; t<;i]4ini< in, tfil, 
^■- and a, recovery ^ivcs. 9, clear aji^^ ^p^f. 

feef. 

I. B^CftipffA Hence tl^en is a recovery fufferc^ by, th.f^ 

Bt^.ioit, tenant in taiU in n}qfl:.ca(e$, th^ bi^ft ^|}c^ 

t'^2i%' ^9^' efipaual barf ;. and this IJiouJib^ 

fufFered with, (at leail),a (i^uA/t^vquch^K 

fpr if fufFered with a Jingle tme^ it , Qply^ 

bars the eftate of uihich th^ tenant in tail i^ 



■r"» 



* But ^ recovery will I^ in th(^ charec»,of ^Af ^^r? 
fin fuffiring ity thbugh not thofe of hisanceftors. See 
aOrf. 284^ ZiUpoft. By 2. O. i6; 

bar than a^ recovery ^ as the fornfer, is d^dared,^ axt^ 
eftoppel or bar by the Stat. ^Z. Hen. 81 wKIe it; 
woutdbe at lea(t' ^oubtiui wlie^er the iifue wpulcl be 

, ■: ■ ! • I - - . . . 

eftopped mere))r,by.th9.v<^u^]»ipgcOlMe;aocd^ 

had no eftate in the ' lands at tlK time to pafs« ^ J?^f 

B. 2,C. 15. &C.x6* 

acthtftUu 



«> 




a^^. ^/^ ^^-^ ^r^^ - .-.^/j ^^c^/-^ 

^/^ A^> /^'l^ U^>^ A^*^ ji*^ Ar ^A/^^ 








/ 4:.*-^ ^ 




t^et^^n^^u^ /^^ ^^-^ ^*^^ ^t^f-t^^ /» Syt^'<^^^-^ ^ ^ 

<//<^;^ ^^-*->/- ^^0-t.t^^^i.t^ y r ^2^^^n^»y ^'t^^^ifj^ t.je^t^-t^ty*-. /^''^Mi^. 



^^-^-/^ iJ-^-^f^y^**^ C' yZA^-f-yy^ ^'€^-C^^ t.je^t^t^^y^. 

>i»^ /4, ^A»^ ^^^/^ 'x^„.^^ A^ /a:^ ^V'V^«*«^*4 
^^-AkA^ (u^cut. ><c /Cr ^ ^.£<«^ >^&. y^***^ ^€y£^d€- £4bAt^ *^X 
/A. A^^^-AA ^/AAc^/%<-4^*'Ct.t..t>t. *w«* ^ ^^^&*^J^£<^ y«*^ 

CA€£>Ct.^^t^ i...,*yA'^*f- *^ ^*'A^ "^ ^tt-^rA 

Oe*^ A^'^.'/''^ '^'yy^-^'- aA^A^A^. 

/huA^a^ ACtCi ot^^AtAw^ . '^ '^^ '^^A'*j^jAr~ 




'/ 




/A. ^ ^ // j^ 

i^/u^u u^^ eAu^^c^^ ^i.^^^ 



OF AK ESTATB TAIL^ 

actmtfy fimd at tke tbni ; btit if Witb ^ 
douUe or treble voiicher it will baf every 
other irttereft he may Have in the ^j^re* 
mifes ; as will stppear undei^ the head q( 
Recovery. 
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A tenant in tail in poiTefsion may ^io^'Stt %. Burr. 
in fome inllances, bar both bis own iffue *^^** *** 
and thofe iii rematinder, by • atnnexltt^ at^jUiOkml 
warranty to his grant', a^ the ¥^arranty^^'' 
will defcend to his Hi^irs, and, if sfecdm^ G//^. r^». 
panied with affets^ will bar his own itfue,'Lf Jj^^^l 
and without affets will bat ftich of his'4oo. ic. 
heirs as may be in reniainder or reverfion. 
But the propriety of this moffc' dep^ds 
lipori much nice matter, and^ fhdultf be* 
had recoiiffe to with much catition'; fcJr* 
Ihould no afcii adiiiaiiy de/behif to tfie tJfue^/P- 
they will not be barred, Qor will the re^* 
mainder-man or reverfioner, unlefs he 
Iff alfo the heir qf the unrnMntor ; for, un- 
lefs he be the heir of t)ie warrantor, he 
will not be fubjed to the warranty. ^^ 

Thfi warranty defjcending on the iflfue is 
a tineai warranty,^as the heir claims 
fhVQUgff tfte mrranun' ; ap4 lii^eal Wf^rranty 



4p6 of aK j?:&tate ta it- 

is no bar" without aflets actually defcend- 
ipg^ But the warranty defcpndipg pf) 
thofe in remainder or reverfion is collate-' 
^/,'. as. they do :nQt ciaim thrpy^gh the war^ 
ranter J but immediately from . tke donor ; 
and collateral warranty will bar without 

aflets. : : 

» 

/J>--(i)toO.^ ^ And |b eflabjiflied is thei power of the 
' '^;?*^* tenant in tail tp deftroy the entail and , 
. , alien^by' fine or recovery, that no con-# 
' ' d it ion ^-eftridtive of fuch power is per- 
mitted to take efFedl./v 

* ♦ • • . 

' ■ ■ • • ■ • • • , . ■: 

And . note, that exprefs power , is given 
by ftatute to Con^mifsioners of Bankrupt 
to convey lands entailed of the Bankrupt, 
by bargain and fal^ enrolled ^^^^^^ ^. — 



CHAP. 



i:/^d^£^ ^-/a::^ ^^-*^ /^.n/^ ^^-^ 

>^ .^ /r^ ^.^ ^ /^ --^ ^^'-^-^ .W^ 







\ a- 1^ 







yt^^y^^ e-/TL-^^c y^«^^!^jt.e^ c*.r^£t^. ^^^.y^e^ ^*^^ ^c^ 




/ ^li>t 4LyA^>*^^ ^ ^ ^>^JC^Jf^ ^i^^e^ 0^t>^^ ^Cje^/^yt^^^^e^pxa^ 
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OF AN ESTATE IN FEE SIMPLE. 

u^\.N Eftate in fee fimple is either ab/o^ 2, bl Comm. 
futey or qualified or ba/e.'' An eftate in fee j^vJ.'b. i. r. 1. 
abfoluteis an eftate limited to a perfon and ^^^i^^^ ^**^ 
his heirs, general or indefinite. It is v\oiPrefi.Eft, 

• civ. 2,» 

confined to any particular line or fpecies 
of heirs, but is limited to the heirs gene- 
rally; and it is the higheft eftate which the 
Jaw acknowledges. 

An eftate h) f^e qualified or bafcy is an 
eftate to Af and his heirs ^till a certain 
event happen^ or to be defeated if fuch an . 
evmt occu^r :■ 3s to A. gnd his heirs tenantt 
of the nianpi^ of Dal(^ '^pere fo foon as 
A. or his heirs ceafe to be tenants of that 
manor the eftate will ceafe. v^ 

■ ■ ^ , 

The eftate in fee fimple abfolute may 

be conveyed ad infinitum ; but it being 

■••I. • • • 

' an 



12 OF AN ESTATES IN FEE SIMFLE. 

an cftate of freehold in poflefsion (for we 
are not here to fpeak of r^verfions) the 
freehold mitft aftually pals fis by feoff- 
ment, leafe and releafe, bargain and fale 
enrolled, &c.^v 

An eftate in ffee qualified or bafe may 
alfo be transferred by the fame means, 
fiibje6t to the qiialifications : but it caai*- 
not be conveyed difcharged of fuch qua- 
lification, unlefs by wrong,, as byia feoiF- 
' ment in fee abfolute, which would gaia* 
y a fee abfolute by diflfeifm-*, andt turn the 
?^^; reverfifi n^ (if we may fo call it), to a* 
^jf^^^ right, and which> right would! tie barredr . 
t^/^/ ^by a fine levied by the feoffee,, unlefs the:, 
v^!l!^^ P^^^^-" having fuch right claim within 
the time allowed by the Ibit^ite of 
Hen. 8/V 



. Fearne^ A bafc qr qualiftcd fee may" by pofsibility 
♦^'7- continue for ever ; and tjie cQfiirfflon Jaw 



.^..k. 



f An eftate gained by wrong is always a quafi 
fee : as the law cannot take notice of a wrong, it can- 
not of confequence fet any limits tdthat' whing: See 



f^, 
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OF Air RSTATS nr FSB 8IM»LBt 4^ 

does not 'pefmit any remainder to be 
limited /on^t fee either abfolute or bafe/^ 
A fee mfyj indded^ be limltecb^ffi^ fe^ by 
way of executory devifCf or of Jhifting ufe {^^ 
of which linritfttiqns jft ihall fpeaH if) 
/»bfequept chapters. 
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OF AN ESTATE IN PARCENARY. 

2. i?/. o««. C/OPARENCERS always take by de- 
L/^b.3,c.i, fcent ; and, as they compofe but Dne 

Liff!^ ^^^' ^^*^» *^^y ^V^^9 ^5 t^ fome purpofes, but 
And fc^ Ctf- one freehold ; but, as to others, feveral?^ 

Parceners, as hence they may convey to each other^ 

^aiiaw^T*^^«ther by releafe, by feoffment*, or 

72—5- 

I Cr«. 104. As to Jlrangersj they muft convey their 
refpe<Stive portions or Ihares by the feveral 
modes of conveyance which pafs the 
freehold j as by fine, recovery, feoffment, ' 
leafe and releafe, or bargain and fale en- 
rolled; or they may covenant to fland 
feized. 



Tmehft. 1^2. But they cannot exchange with each 
other 'till partition. 

If 



/p^ i^a€^ ^f^ at A^^t^z.^^^t' ^^Y ^^Ce^^^t.^ ^vy^ A$^*^^ Asc-^^ — 

y^^^L^t^^^e^^t^ y^^ ^/^^ -/^/^^^ ^ *^^5<^^^nr/'^ /^^^^^ 

^ f^^ii^^Ce a y^cta^^-^^ ^^/^ z^^^g^^ y^c^-^je.^ 










OV AN EST>i[T*kig PARCENARY. 4^ 

If there be two parceners, and they 
make partition by confent, they may 
releafe to each^OThefilifeirrefpedlive moi* 
eties, and there will be no necefsity for a 
leafe for a yeai (ui biugiifif and fale), as 
^he poflefsion at the time of partition 

wQuJd be iitesicji-, , . , , 
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OF AN ESTATE IN JOlt^T.ttNANCY. 

«.*/.C^«it.Jo]OT-TENANTS always take hypur^ 

2^.*.3c-$>^W^ I ^^^ the proper and beft mode of 

j|*J^^^*^"*^43t»ting an eftate in joint^tenancy is to 

limit ^^ to A. B. and C. D. and their af* 

iigns/* if it be an eftate for life ; or " to 

A. B. and C. D. and their heirs/' if in 

Butl (i) to fee. The liniitation fometimes made 
Qo. Litt. 151, ,, ^^ ^ g ^^j ^ ^ ^^ J ^^^ furviwn of 

objedipns^le, ^ . ^^^H^^ ^^^ ^'^P^W io 
^ ^ rhnmnaS' to tnt^nmxnr }/^ 

iftty of fnrh a fup ■ 
oftionabloi y e t it woiU d 

hft pmdftn t to ITaH th^ ^^mH - 

But in the creation of a joint-tenancy 
it is not only necefiary that the eftate to 
the feveral perfons^f limited b^ the fame 

tlee40 











^^ ^..^ /.^^ ^i<^.'^ ^^^^'^ 
./ ^ /o.:.^..yc<^ '^''^"'/t !522X2. 
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if) '^ ^ ^>Ce^^A^^e 





«* AW BWATE IK JOINT-WHANCY. 4^ 

ffMrflTout the bftate in Aem muft o^yf al OTveSee c«. Un. 
^nd the fame time ; for if afl eftote Ibe ii- (^3')^^ *" 
mited to A. for life, with remainder to the f ^^v^» 
heirs of B. and C^.(B' and C. being fup-239,(3dcd,) 
pofed to be living) and B. die during the 
particular ejiate^ when one moiety would 
veil in hu heirs, and afterwards C. die, ih 
the lifetime of A. T\iien tlie other moiety 
would veil in his heirs, the heirs of B» 
and C. would take in common. 

But if the eftate be -limited by way ^ 
ufe it would be otherwife ; as the eftate^ 
would be in the truftee till the ufes ^iiie^y 
and as they arife the cejlui que ufe (hall be 
in by the original feoffment or deed. 

As joint'^ tenants* are feized per mie et faj iFeat.7^ 
per tout they cannot grant (a), nor bargain S^' /J^^^ 
and fell (a), nor furrender (i), nor devije(c)^ S?*» 7- 
to each other J nor can they exchange (d)fcj f^u m 
with each other y nor can one of tlynn enfeoff^^r]^^ 

his companion {e). ?rTGia.T^. 

73—4. 

But each may fever the tenancy at his 
pleafure by graQting his portion over to a 
iitanger, either to the ufe of fuch ilranger 

or 
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. OP AW R$T.ATE IN JOI.NT-*T:EKANCYi 

or in triift far himfelf^ by the ufoal model 
of tonveying a freehold, or compel a 
partition^ by ftntute-; or; prte. may rdeq/e 
te his campattioru^ . . : :, , , 

But joint-tenai)t^;may, either, fieverally 
or together, exchange with a.ftrang/^r^ or 
Jurrcnder to the imffieiiiite revexfwner. 
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CHAP. XIL 



OF A TENANCY IN COMMON. 

1 EN ANTS in common take alfo by^.BLComm. 
purchafcj but hold by diftin<5t titles, and'-^Vz. . 

^ J ^ J ^ ' Lift. t»$»c,^* 

have feparate freeholds^ being not feized imd the C««. 
per mie SC per touty as joint-tenants are : 
and the beft way to create a tenancy in 
common is either to limit one moiety of 
the premifes exprefsly to one, and the 
other moiety to the other, or to ufe the 
words ^^ to hold as tenants in common 
and not as joint-tenants ;*' as the law 
may otherwife conftrue it a joint eftate^^ 

As the poffefsion of tenants in common 
is undivided 'till partition, they cannot 
exchange with tach other, though they may 
exchange, either together or feparately, 
with ajiranger. 

s But 
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OF A TENANCY IK COMMON. 



jCi7*,rfli-74. But as the feifin of each is diftin6t, and 
their eftates feveral, one may enfeoff the 
other ; or, if the other have a greater 
eftdXej/urrender to hbn. So one may de^ 
vife his part to the other : but one cannot 
rdkafe to his companion, as fuch/^ 



Tenants in common may transfer their 
refpe6tive fhares to Jtrangers by the ufual 
modes of conveying freehold projierty; 
and they may compel a partition among 
themfelves. ^ 



CHAP. 
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/•y^ /'-vd^ >4d^^ ...^/^-^/^^ (^•/Cy^ ^^d,.^ 

U^£€^ ^^^t:f€ //L^r^€, ^ ^£,<r^ ^^ .^^it**.^ ,flt^ ^^^^€^ 
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CHAP. XIII. 



OF A REMAINDER. 

J\ Remainder is that portion of interefta ^/. Cmm. 
which, on the creation of a particular I%ame 
eflate, is limited aver to another. C^J 

Remainders are either vejled or contin-^ See 3. Atk. 
tingent : a ve/ted remainder is that z<;hich *5^* ^^' 
is capable qf being received in pofsefsion 
Jhould the particular ejate happen to deter^ 
mine ; as to A. for life, remainder to B. and 
his heirs : here^ as B. is in exiftence, he 
is capable (or his heirs if he die) c^ tak« 
ing'the poffefsion whenever A!s death 
may occur. 

A contingent remainder is when the par* 
ticular ejlate may happen to determine befari 
the perfon to whom the remainder is limited 
eon take the pofsefsion ; as to A. for life, 

9 2 ^th 
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with remainder to the right heirs of B. 
Now, during B.'s life the remainder is 
contingent J as he cannot have an heir till 
his death ; and, therefore, fhould A. die 
before B- there could be no one to take 
the po(refsion./^y 

^- . . 

In the creation of remainders the fol* 

lowing rules rauft be obferved : 

Ift, There muft be a prefent, or par- 
ticular, eftate created, which, if the re- 
mainder be a vefied one, muft be, at leaft, 
foj' year/yovy if the remainder be conti?i^ 
gent, muA he an ejlate of freehold^ as a 
freehold cannot commence in future by 
the common law./4^ 

2dly, The particular ellate and the re. 
niainders -muft be created by the fame 
deed/i/ify^ 



z' 



Sdly, The remainder muft veft in the 
grantee, during the particular eftate, or 
the very inftant it determines.(:^^ 






4thly, 



j^tf^e^^^t^ /4^*xA*«^ a^,^^ ^^/^Ctt^ ^^r,•>i*««l^sv Aj^/^ 



^)l(#^ 
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4thry:, And, if the remainder be con- ^ ^'«' 
tingent, it muft be limited to Ipme one Proaor v. 
that may, by. common ppfsibility, or jw>- g^^^j^^^^^^ 
toitia propinqua^ be in efse at or before the Wells, y a^ 
determination of the particular eftate. 



By the feudal law the freehold could 
not be vacant, or, a& it was termed, in abey- 
ance. There muft have been a tenant tp 
fulfil the feudal duties or returns, and 
agaiiift whom the rights of others might 
be maintained. 

If the tenancy once became vacant, 
though but for an inftant, the lord was 
warranted in entering on the lands, as 
the confideration on the part of thi^ te- 
nant had ceafed ; and, confequently, as 
no returns were made,' there being no one 
to render the fervices of the feud, the 
lord was entitled to refume it. The te- 
nant can only fubjedl his own eftate to 
his own limitations ; and, therefore,^ the 
moment that eftate ended, by the cef- 
lion of the tenancy^ all limitations of 
that eftate were alfo at an end. 



E 3 



The 
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The lord on the efcheat is in para- 
mount the tenant ; be is in of an ejftate 
from which the tenant's • was originally 
derived. 

Hence then the necefsity of an imme- 
diate eftate of freehold, or of a freehold 
in poiTefsion, being veiled in fome per- 
fon actually in exigence who may fulfil 
the duties of the feud, and who may an- 
fwer to the pracipe of ilrangers ; and hence 
the necefsity alfo of the remainder taking 
eflfecSl duririg the exiftence of fuch par- 
ticular eftate, or eo injl^nti that it deter- 
mine ; as a limitation of an eftate cannot 
take place when that eftate itfeif is no 
more, 

/ 

C9.Litt.z70.; ^ vefted remainder may be conveyed to 
b. n. (i). ' another by fine, by grant, by leafe and re- 
33^V 455/^^ leafe, by bargain and fale enrolled ; or there- 
mainderrinan may covenantto ftand feized. 
But it cannot be granted to commence in 
See Pojf. h. 2. futufb. And f as the freehold is in the par- 
Fcoffmen^* ( ticular tenant, a remainder cannot be the 
^^ ) fubjo ( Si o tTifenffmevt ; for a f ( 9 o ffment npp^ 
jatCB wj k the , poflfcfoion whioh the remain- 
der- 
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t/Ci**^. *«^ 




; ^ a^^^^U.^ AC^/C^/^ .d.^^ - ^>&.^_ 
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der-man has not to coovey. For the fame Si?e P^* b/».r 
reafon a recovery cannot be fuflfered of aycr.y. 
reoiainder,"^^as the precipe can only bet 
brought again ft the tenant of the freehold in 
poJfefimL^^ But, if a precipe be brought 
againft the tenant in po^eision^ aikd thie 
]:emainder-ifian be vouched and enter mto 
the warranty, he fhall be bound. 

/^ 
A contingent remainder may be barred i FiotMi.sss, 

i)y efioppel Iw matter of record, as a fine Zani.^iif 

or recovery^ and if the contingent re- 

mainderis fuch as to be defcendible to 

the heirs of the perfon to whom limited, 

if he die before the contingency happen^"^ . 

it may be devifed^ or p(0ed in equity : but 

not otherwife. at^/;{ t:^ ^ ^jre^^^,^ ^tc^^i. 

^€t^ ftr^^A^A^,^^ */^/e^<5^/ ^^r/^^^^-t^ <^ ^*<£^tje^ 

Contingent remainders may be de- 
ftroyed, and prevented from taking efFeft, 
by deftroying the particular eftate by 
which they were fupported ; and, there- See Ante. 
fore, it \% frequently neceflary to limit 
I the legareftate to truftees for the purpofe 

of preferving them. 




f 
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1 Fiorm, 49. If it be intended in a fettlement to pre- 

2 y BL Ret 

687! Will$«5 vent the parent, from whom the lands 

Palmer. , move, from defeating a remainder limited 

to his heirs general or fpecial, — care muft 

be taken that no particular eftate be 

^^4 /^ limitejd, or be capable of refulting, to fuch 

^i/^y^Ca^^c parent ; as the eftates would, in fuch cafe, 

unite, and the parent have an eftat^ \xk 
fee or in tail in himfelf, 

\/^^ ^A^ /fc^'t^ ^yi^:<^^-«-i^ y^^-^*^/^ 
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CHAP. XIV, 



OF AN EXECUTORY DEVISE. 

^^ . • ' 

,/\N executory devife differs from a re- iBlComm 

nuainder (among other things) in this, that 2 Feam. 
a remainder mitft have a particular cjlate to 
fupport ity while it is eflefttial to an exe- 
cutory deyife that : no particular efiate be 2 Sawui, Rep. 
in exijimce; it being a rule, that that <i;. Rogers* 
Ihall never be conftrued an executory 
deyife which caft be fupported as a re- 
mainder./^*/^ --^^ <^^ *^**' 

By executory devife a fee or lefs eftate/^^ «^A-^ 
may be limited after a fee^ither abfoluter^^!SK^t^^^ 

Or a fee may be limited to commence 
infuturo; as, till fuch fee take effect, the 

inhe- y j 
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OF AN EXECUTORY DEVISE. 

inheritance fhali defcend to the right heirs 
of the teftator.<V 



BO. a. 
2 F earner 



tiarg. tt. (5.) Remainders for at leaft what we may 
here call remainders) of chattels, either 
real or perfonal, may be limited by exe- 
cutory devife^ fo they be limited to a per- 
fon or perfons in being, or to veft within 
twenty-one years and a few months after 
the death of a perfon or perfons in being ; 
but if the remainder be fuch as, if ft were 
of freehoW property, would amount to an 

^e ante. c. 2. exprefs entail, it Ihall reift in the perfon in 

P* I'D* . • . 

whom it fo veils, and be at fu6htperfon*!9 
difpofal, or to go to his reprefentatii^e on 

hisdeath./v 



iFeamt.si. An executory devife cannot be b^ri'ed 
or deftroyed by any a,6l of the perfon taking 
the preceding fee^ though by feoffment or 
' -- • matter of record .^*-^ ^^ 



, * 



i )?'^««*>. 5g. But the perfon entitled to the executory 
eftate may bar his own claim by releafe to the 
firfi taker in pofiefsion', or afsign it in equity 

3 for 



1 
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OF AN EXPOUTOEY DEVISE. 

for u valuable canjideration ; or dmfe it by 
his lafi will. 



S9 



So if the per/on entitled to the executory 
ejiate comes in as a vouchm on a common r^- 
covery; fo if he levy ajine^ it ihall bar him 
by ieitpppel. ^^^ 



• • * 
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CHAP. XV. 



I ' \iri Ti s 
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r^ 



; OF A CONDITIONAL LIMITATION. 

I Feant. 9* 

^Sawi.Vfes. -^^ Ii€77iainder is to commence^when the 

182. &c particular eftate is, from its very nature, to 

determine*^ it is, as it were, a continuance 

C^,xy^ ^ of ^Ae fame eftate i it is a part of tfie farne 

s/uA^^^ . ^^'^xvhole. A conditional limitation is not . a 

continuance of the eftate firft limited^ but- is 
entirely a different and feparate eftate. It 
is nx>t to commence on the determination of 
the firfty but the firft is to determiiie xvhen 
the latter commencesir -^ It is the commence- 
ment of the latter which refcinds and de- 
ftroys the former; and not the ceajing of 
the former which gives exiflence to the 
laft. The particular eftate and remainders 
arie, in fa6l, as the very terms imply, but 
one and the fame eftate. The eftate firft 
appointed, and the conditional limitations, 
^rc feparate and diftinct eftates. &J 



If 







^ ^^. >^^ /:. .^L^/^C^ ^.-**^y^ /C^-*-^ ^/^ 
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If an ejlate tail is firfl limited, and then But this is 
a conditional limitation is made upon that remaindpr? 
eftate, a recovery fxiffered by the tenant in^*^^'^*'- 
tail, before the event or condition happen 
on which the limitation is to arife, will bar 
the eftate depending on that event or con- ♦ 

dition./^y 

As to the barring fuch conditional limi- 
tation by eftoppel^ and afsigning in equity, 
or devifing it, the law feems to be the fame 
as with refi>e6t to an executory devife. 



CHAP. 
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CHAP. XVI. 




r^^i^ .^ff. ^^/f OF A REVERSION*. 

m; ^ When a perfon has an intereft in 

Ca.Litt.zt.h . - . y. , . 

Fiowif. 151. lands, and grants a portion of that intereft^ 
toa^Tracy" ^^» ^" othef terms, a lefs eftate than he has 
^ . in himfelfj the poflefsion of thofe lands 
^^'^ fhall, on the determination of the granted 
^^^f*'^^ intereft or eftate, retxvm or revert to the 

grantor. ' 

It muft here be remarked j that it is faid 
the pofsefsion of the lands fhall return to 
the grantor on the determination of the 
grant, for a prefent intereft remains ev?n 
during the exiftence of the grant in the 
perfon making it; and this intereft is that 
which is called his reverfion^ or, more pro- 
perly, his right of reverter. 

This 



OF A REVERSION. 6^ 

This right of reverter can only aiife by 
the act of law; it cannot be created by the 
act of the party j' though it is a confequence 
of his previous adl. If a perfon limit par- 
ticular eftates to ftrj^ngers with the ulti- 
mate limitation to hirafelf in fee, or to his 
own right heirs, the latter limitation Ihall 
not take efFe6l as a remainder, or by reafon WatLwDtfi. 

1 68. 

of the exprefs limitation o f the grantor ; but, 

w 

as the law would have given to him or his 
heirs, as a confequence of the preceding 
limitation, the fame intereft or eftate as 
the exprefs words would have conveyed,' 
thofe words ihall be deemed wholly nuga- 
tory, and the grantor or his heirs Ihall be 
in ill reverjiouy or of the old eftate. 

A reverfion, being an immediate intereft ^Watk. on Defe. 
may be conveyed to another perfon, though "°" '*** 
to an utter ftranger. The conveyance of 
it need not be Confined, like the convey- 
ance of a right, to the a6lual tenant of the 
freehold. The proper mode of convey- 
ing a reverfion is by grant*; though it 

— ■^— — ^i^^^— — ^— — »™i*»^— — — — I ■ ■ ■— I— — — — ^^— — — ^» 

* Mr. Fearne ig reprefented as having been of opi- 
nion {Pojihum. TForks^ 28.) that the grant of a re- 
verfion, 
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• See n. (i.) may alfo be pafled by a leafc aiidreleafe *, 
270. a. fr or bargain and f ale j fuch bargain and fale 
Si f! 11^*^'' being regularly enrolled ; or the reverfioner 

450—5.469. : 

verAon, in conftderation of rmney^ would require gfi" 
rollment under theJiatuU of Henry VIII. But he was 
evidently miftaken if he entertained fuch opinion, as 
the ftatute of 27 Hen. VIII. c. 16. is cxprefsly con- 
fined to conveyance by bargain and fale only^ and does 
not embrace grants, which have nothing to do with a 
bargain and fale. Befides, that ftatute has an imme- 
diate and manifeft relation to the ftatute ofufes j and 
was ordained in order to \}rcvcnt fecM transfers^ whidi 
might have been effected by a bargain and fale, as the 
* bargainor would ftand feized to an ufe, and that ufe 
would have been immediately executed by the ftatute, 
as, at this time, is th6 cafe of a bargain and fale of a 
chattel intereft, or leafe for a y^ar. The bargain 
and fale Were, therefore, ordered to be enrolled ; but 
a grant of a reverfion was not^ at the time of that . 
ftatute, difecret convey ance^ as it was not good without 
O£attorament» attornment^ tvhich was a matter of publicity, and an- 
Si.&po/f ^"* fwered the fame purpofes as livery did on a feoff- 
b. 2. c. 2. n^ent.- ' « 

2 Fent. 149. And the only cafe which Mr. Fearne has referred, to 
*^ ' is that of Lade v. Baker, which cannot apply to the fub- 

jeft at this day, fmce the ftatute of Jnn has rendered 

attornment unneceftary. 
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OF A REVERSION. 6$ 

may covenant to ftand feized + i but a re* t » C'«- «5- 

% "^ y2r/ ' Wifeman's 

veriion cannot be granted to commence fncafe. 
Juiurop Di/c. III. 

But, even anterially to the ftatute of 
frauds (29 Car. II.), a reverfion could not 
be conveyed by parol i it muft have been 
by deed J as it lay not in livery. For where 
the pofsefsion did not pafs^ the law required 
a deed, or a folemn inflrument under feal, 
when there was no matter of record, as the 
evidence of the transfer. 

A reverfion may alfo be charged by the 
perfon entitled to it.(^/ 

If-an eftate tail be created, the reverfion, Seciw/^. c, s. 
unlefs it be in the cr6wn,^ay be barred c. i6. 
or deftroyed by the tenant in tail fufferlng 
a recovery of thQ premifes by virtue of the 
ftatutes of Hen. VII. & VIII. 

The re;verfioner continues tenant to the 
lord during the exiftence of the particular 
eftate; and the particular, grantee fhall 
hold of the reverfioner; and, as a neceflary 

F confe'* 



S^ ' OF A REVEKSIOK. 

9 

I 

cdlifeefaenCe or intidertt, the rtnU fealty^ 
&c. ifeall al^vlays follow the feverfion.<<^ 

Pl<m^d. is5' As the creation of a particular eftate is 
of abfolute ncceftity to give exiftence to a 
tevetfion^ fo.the continuance of the re- 
verfion depends upon the cohtinuance of 
the particular eftate;. for if, by any m^ans^^ 
as by forfeiture; filrreftderj or regular ei- 
pirjitioh^ fuch particular eftate determine^ 
the intereft of the grantor ceafes, of rie- 
cefsity, to be an eftate in reoerfim^ and be- 
comes an eftate in pofsefmn^ and into which . 
he may immediately enter. ^ 
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Z^ //^ ^c^^y /i^c// ^c^^p^ ^^ ^/it^ 



^ ^^.' ^*^- ^^-^ ^ ^ ^^/y^'^ ^ 




^ , /^ /^^^^ /Pt^^^ aJ-^4. A-l^ ^^^^^acyt, ^~/X^ — 

^r.*'*^/^ /^^^ ^^>^ ^^ ^ /^ '^y /^t*<v 
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• 7i»f^/.i4-by^rte*, though by fuch fine the right 

Buckler's would be barred^ as the cognizor cannot 

claim a right againfl hi? owp fine, which 

is a matter of record, and, by confe- 

quence, an eftoppel; as by that fine he 

ged tfien 
ifabk.'^T. 
extinguifhment is that of a releafe^ or fine 
fur cognizance de droit tajitunij io the per* 
fon in adtual poifefsron of tl^e lands^ 



has acknowledged -tj[i^ right to be in another. 
pUw4. 485. It is not deoifabie. The proper mode of 
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CHAl>. XVlIt. 



OF. A POSSIBILITY. 

jCx Pofsibility cannot be on a ^okihi- M ^Co.soh. 
lity (a). A pofsibility may be releafed (6); 132. lAtk. 
is devifable (^) ; is afsignable by commifsioners fV^[ jj^^^ 
of bankrupt (rf). * It may be barred by fine^ Blackfi, 30. . 
by way of eftoppel U) ; but it fhould leem Eaji 88. 
not otherwife (f). So it w afsignable in 1^2. 2 AtL 
equity, at lead if accompanied with an in- ^^^' ^ 
tereft (g) ; fo an agreement to fettle lahds 50- a- 
in pofsibility Ihall be decreed, if they 390. ^ 
afterwards defcend {h)jCKf(0 ^l^ ^'^f' 

Comm. 290. 
(^) I Cb.Rep. 
i|8. 
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CHAP. XIX. 



OF AN EQUITY OF REDEMPTION. 

2.^/. Comm. If ^ perfon convey lands to anothyer on 
fsnveli-oH copdition> as a fecurity for money, and 
^»//.ul(4tothe condition be broken, he may, under 
a/^ '1^', J ^4 certain <:ircuiBftances, redeem the pre- 
2o«. i. mifes ; and this privilege is ^denominated 
his equity 0/ redemption. 

Sucii eqpuity of redemption may be re- 
kafcd to tfee perfon in pofTefsion* Some^ 
times, indeed, the conveyance called a 
leafe and releafe is adopted ; but then the 
latter fpecies of conveyance does not ope- 
rate as a leafe and releafe with refpedl to 
the equity, as a perfon cannot be feized of 
an equity to an ufe ; and, confequently, as 
no ufe arifes by the bargain and fale, the 
releafe can only operate, with refpe6l to 

4 the 
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the equity, as ^ mere or proper releafe ; 
jjuff as it would have dpue without fuch a , 
bargain and fale, or leafe for a year.(^y 

« 

The conveyance by leafe and releafe is, 
therefore, adopted for caution only ; as, in 
cafe there be an equity only in the perfon 
int^ending to convey, fuch releafe will 
operate as a common releafe^ and fo pafs it, 
notwithftanding the bargain and fale; and, 
in cafe there he any legal freehold^ interejij 
or eJiatCj left in the mortgagor^ by reafon of 
any defe6l in the mortgage deeds, then, 
the bargain and* fale will operate on fuch 
legal intereft or eftate, and, with the re- 
leafe, pafs that alfo. 

In like manner, as a court of equity 
confiders a mortgage, though in fee, mere- 
ly as a fecurity for money till the time ofSec3^r(?.W. 
redemption be pad, the mortgagor fre-Traihv. 
quently difpofes of his own equity, or^^"^" 
right of redemption, to another. This 
can properly be only by way of afs^ignm£nt^ 
grant J or devife; for he cannot pafs it by 
feoffment^ bargain and fale^ nor, confe- 

F 4 quently, 
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quently, by leafe and releafej as the feifin, 
or legal eftate, is in the mortgagee; though 
the leafe and releafe are often adopted for 
the reafon before noticed with refpedl to 
the conveyance of fuch an equity to the' 
perfon in poflefsion. ^a/ 



CHAP. 







^ A-^t^ «^ '^e^ec^^ /^'^</ ^^^^ ^»^'-' ^^^^ 
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CHAP. XX. 



OF USES AND TRUSTS. d^^^^if- ^"^^^ 

AT is neceflary: to the creation of fuch an 2 Bl Comm. 
ufe as rilay be executed by the ftatute,|^^/.n.(i.)to 
that there be z per/on tojffndfeized of certain w^^wq To. 
hereditaments to fuch an ufe\ that there be^. 384»a-^ 

/• *?/•?• 1 n -11 *^^* notes'. 

a perfon capable of taking, that ufe; and that Booth's Opin. 
there be privity of ejiate and privity o/Xit'& il 

perfon. iColLJtarid. 

i^2 1. 

Sand. Ufes, 

1ft, There muft be a perfon feized; fox 
a corporation cannot ftand feized to an ufe ; 
and, therefore, if a corporation convey, it 
muft be by feoffment, leafe (with an a6lual 
entry) and relea:fe, &c. though the courts 5W. 446. 
will, if pofsible, fupport a bargain and fale 
by a corporation, as fome other fpecies of 
conveyance, rather than that it fhould 
avoid its own a6t. z^/ 

2dly, There 
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2dly, There muft be a perfon Jeized of 
heredita ments ; for chattels^ whether real or 
perfonal, are not within the ftatute: though 
a perfon may ftand feized of the freehold 
to the ufe of another for a chattel intereft ; 
as A. if. being feized in fee, may covenant 
to ftand feized to the ufe of C. D. for 
years 'j and fuch ufp will he executed by 
the ftatute. And this is every day feen 
by the kafe, pr, jnore properly, by the 
bargain and fal^, uppu whioh 4 xeleaf? is 
grounded. , But chattel ioterefts may be 
conveyed fubjecSl to certain tn^lsy as com.- 
monly pra<5lifed. 



3dly, There muft be a perfon capable 
of receiving the ufe; and, therefore, a limi- 
tation to the uJTe of a corporation would 
npt be good without licencei ^s it woxxH 
he withifi the ftatutes of Mortmaiin. 



4th ly. There muft be privity ^f^ate; 
for lie v^ho comes in in the pq/l, or pat^a- 
mount the perfon limitiflg, flialj «ot t?« 
fubjcdl to it. 

s 

I f 

5thly, There 
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Sthly, Tbere njuft be a privity of per- tFuuw^7^^ 
fmi for a purchafer without notice fliall 
not hold charged. 

• • • 
There cannot he an ufe upon an ufc. If ' . .v^ 

an eftate he limited to A. B. and his heirs, ; . / . 

to the ufe of C D* and his beifs, to the ufe . 

of JE.JP. and his bell's, the ftatute fhall 

execute only the jirjl ufij or that to C D, 

and the limitation to E. F* will be. only ((. 

trvfi in equity *• 

Upon 



"T-»" 



^ If the limitation to U. F. and his heirs be in- 
tended as a trufi^ it would be prudent to give the eftate 
to A.B. .and his heirs, to the ufe of C, Z>. and his 
heirs, to the ufe of, or in truft for, E. Fp and his heirs; 
for if it be given to !/f. B. and his heirs, to the ufe of 
himfelf (a. b.) and his heirs ^ to the ufe .of, or in truft 
for, E. F. and his heirs. It might be open to the ob« 
je^^ion, that A. B. would be in by the common law ; 
and fo the limitation of the ufe to him and his heirs he 
.j)i4gatory; and that, coniequentljr, the limit^tipn to 
M' F' would, m fuch cafe, be, in fa<3:, the firji ufe^ and 
executable by the ftatute; and, confequently, that 
' E,F. would t;ake ^ehgal eftate to him and his heirs.^-« 
Now, whether lach objection could be fupported or 
not, it would be highly proper to obviate It by limit* 
ing the eftate to A. B. (an indifferent perfon) and his 

' heir^. 






* 



\ 
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zBLComm. Upon this principle, however abfurd 
in itfelf, many important do<5lrines are 
founded. Hence, if it, be wifhed that a 
AH^^0^?jSuf pcrfon fhall have only a truji ejiate^ care 
^^. Ihould be taken to limit a preceding, and 

j^ ,^^t^/^yy^\ leaft commenfurate, ufe, fo as to be 
^^//5^%^i^ executed by the ftatute; as, "to A.B. 
"^^^"P^ .mid his heirs, to the ufe of him and his heirs 

during the life of C. D* and from and after 
the deceafe of the faid C. D. to the ufe of 
the heirs of the body of the faid C. D. ;'* 
when the eftate limited to C. D. would 
be a truJi only ; and the remainder to the 
iieirs of his body would be a |)roper ufe, 
executed by the ftatute the moment he 
died. And. the eftate to him being equit- 
able, and that to his heirs legal, could not 
unite ; and fo the latter would not be 
barrable by him./^ 



<i4» 



heirs, to the ufe of cry, AND E. F* (the truftees) and 
their heirs^ to the ufe of, or rather in truft for, (7. i/- 
and his heirs, as then the ufe to the truftees would be 
executed, and the legal eftate would^ unqueftionably, 
be in fuch truftees ; and, confequently, any fubfequent 
limitations would be inexecutable by the ftatute. 

Hence 







^ /d^ ^e/-c^A/^ ^^*y 



^o ^ £>C£y^n^/^^ i^ a^t^e /^^^cm^ ^^^i^CC #t^-y^^ 
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Hence alfo an ufe cannot be limited on / 

a bargain and f ale to any but the bargainee;^ ' ^^ ^ 
for, till enrollmen^ ;the bargainee himfelf has>*^«^>^ ^^^^^ 
but an life, and he cannotbefeizeciof an ufe^^^^^^^.^^^^ 
to the ufe of another perfoh; and the limi-^^^'*^']^;^ 
tation over would be a Uuft : and fo as to ^^^y^^^i^ 
covenant tojiandfeized.li^ therefore, it bcy^ /*^>^>«^ 
intended that a third perfon ihould take an^^^^^^ " 
ufe executable by the ftatute, fome other^^V^ j^ 
fpecies of conveyance (as 2Lfine^ f^offment/^^* ^yC^. 
or leafe and releafe) fhould be had recourfe 
to. 

An ufe need not take effect immediately 
onlhe creation of the deed, like an eftate 
of freehold. It may commence in future ; 
for the freehold remains in the truftee, oz^jj^j/u,^^ 
covenantor, or bargainor, who is to an-^^^/^^^^^*^ 
fwer to the praecipe of others, arid perform^ 
the feudal duties. But the contingency 
upon which the ufe is to arife mufl: be fuch 
as may happen withiq a reafonable period, 
as a life qr lives in being, or 21 years 
afterwards; and ufes fo limited are called 
contingent ov fpringing ufety which may be iFearne,\is» 
deftroyed or defeated by dejiroying the ejiate^^ ' 
out of which th^ are to fpriJig, 

An 



is op t/SBi AKO TftUgTS. 

I 

See as to An ufe may ilfo be limited f o as ^d 

fccond^eftate ^hatigCy after ^ ex'icutiofty to ^tnother perfon% 
> / on the acccf-as to thc life of B. for life, remainder to 

lion to the . ^ , ' 

family eflate,.firft and Other foils in tail, remainder in 

Zif/. 327?bf' ^^€; ; ptavid&d that if there be no ijfue living 

-'^3^?* , at the death' df B. then to the right heirs 

.^ of C for ever. And this i^ called a yZ?//>m^ 

or fecondaiy ufe ; but, like the latter, it 

Bvuft take effeft, if at all, within a life or 

"^^ lives in being, &€• ^^^^ ^^*^vai A^^^^tA^ ^^«^ 

If fuch fhifting ufe be limited on an 
, ' eftate infce^ it cannot be dejiroyed or barred 

by the prexnous taker ; but j if on a limitation 
in tail^ it may. ^ 

- .:iFianfe,*zQs^ ^^^ ^^ With risfpe^l to trujs: fome are 
V* ' completely eftablirtied, and fo ^s to take 
eiFedl immediately, by the very deed 
M^hich conveys the legial eflate to the 
Irurtee, and are, therefore, frequently 
called trufts executed; while others are td 
be carried into execution by fome future 
a6l to be done by the truflec ; arid thefe 
are often denominated truils executory. 
The j^/y? fpecies of trulls have the fame con- 
ftrucliojt as legal eftates; while the ia'tter 
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ar^ carried into execution fdas beft to anftver 
the intention of the per/on creating them. ^/ 

m 

f When an ufe.is wholly or partially un- 

difpofed ofj it Ihall refult to the grantor. 

The cejlui que ttuji may transfer his inte- P^ggot, i«4- 
reft over to a uranger ; and it luch cejlui que 214. 
tniji be tenant in tail in poffefsion, he^^^^*^"^' 
may even fufFer a common recovery ^ though ^ ^^"' *^7* 
there be no legal tenant to the pracipe;^y 
fo lie may levy a fine. 

In certain cafes the ceftui que truft may i /•^/zrw,483. 
call in the legal eftate; and, by a bill in^^'*^' ^^'- 
equity, oblige the truftees to convey. ^^ ^,,,.4^:%^ 

In ibme cafes it is proper to keep the 
legal eflate outftanding, in order to guarS 
againft mefne incumbrances, STc. This is 
ufual with refpe6l to terms of years, which 
ihould, generally, be kept on foot for the 
fecurity of the purchafer, and, in fuch 
cafes^ carefully afsigned to a perfon of his 
own nomination in truft to attend the 
freehold or uiheritance. 

^ .^.MZ/.^ .>2^*^4r^ ^^^^^^ 



80 OF USES AND TRITSTS. 

Watk.onDejc. If atruft and^legaJ eftate unite in the 
zFes.jun. fame perfon, the former, generally fpeak-^ 
" BryXcf r ^"S' becomes merged or extinguiflied,^ 

» 

In conveyances creating trufts there 

fhould be. claufes enabling the truftees to 

dedu<5l expcriccs; and fomctimes an ex- 

prefs allowance <hould be given them for 

I their time and trouble; that they fliall not 

be anfwcrable for monies not actually re- 
, .ccived by them, or for what fhall he loft 
without their fault. It is frequently ne- 
ceflary alfo to give them power, either 
vvith or without confent, to fell or ex* 
change the lands, or transfer flock, &c. 

<.*^ilyc^>c /^^''^-^ ^^^^Z^^'^^- 
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CHAP. XXI. 



OF POWERS. 



xTL* POWER is an authority exprefsly re- Butl. n. (i.) 
ferved to the grantor, or exprefsly given ^i^'ifU'^jj, 
to another, to be exercifed over lands, &c. » V^l. 
granted or conveyed at the time of the *^ *^« ^^^ ^^ 
creation of fuch power. CM.jttn^. * 



421 

Powell 



Powers are either collateral or relating to^"^'* 
the land ; and thole relating to the land are &c- '« »»^- 

either appmdaiit {ot annexed to the eJiate)lTs1^'%t 
or in grofs. S3i~5SS^ 

Collateral powers are thofe which are 
given to ftrangers; that is, to perfons who 
^fiave neither a prefent nor future ejiate or in* 
tereft in the lands. {^ 



Powers 
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Powers relating to the land are thofe re- 
served or given to pefons who have either a 
prefent or future eftate or inter eft- in the lands. 
Thofe appendant^ or annexed to the eftate^ 
are where a perfon has an eftate in the 
land, and the eftate to be created by the 
power is to take efifetft in poflefsion during 
the contint/bnce of the eftate to which the 
power is annexed ; as to make leafes. 

Thofe in grofs are where the perfon to 
whom. they are giinBuaJias an eftate in the 
iandj, bat the eftate to be created under, 
»i by yirtii« > o£, : the power^ is not to take 
^^Sttdi ij^er tiie determin^Omi of the eftatf 
to which it relates; as to jointure an after** 
taken wife. 

Great care flioiald be taken in the crea- 
tie« of powej^, as the appointer can only 
. a6t according to the authority given. If 
power be given to hujband and wife^ the 
fwrvivor cannot appoint; and, therefore, if 
it be intended that the furvivor fhould ap« 
point, fuch power ftiould be exprefsly given 
"fa the furvivor of them.^* If a power be 

given 
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J^c:t^ /^ ^^e^cA^-^..^ >**«^ *^-^ "^^ 
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S9 



> 

giv^ to J.B.io appoint by deedy he cannot ^^^^^^^^ 
appoint bt/ will; and, therefore, if itbeingtonv. 
myeaned that he Jfiould appoint by will, it 
fhould be fo faid.rV 

If the power be limply to defigriate i 
pcrfon, or the like, it ihould not be clog- 
ged with many ceremonies; but, ifcol- 
luilon :or influence is feared, it would be 
proper to throw certain ceremonies in the 
way; as to require three or four witnefles, 
*' nH beijig mmial favanU^^ or the like*/^ 

Again; it jfhould be confidered whether 
the eftates to be taken under the power, 
when executed, are to be eftates in pof^ . 
fefium^ or mere trufts: if the former ^ the 
eftates fhould be conveyed by the deed 
creating fuch power to the- truftees and 
their heirs, t9 fmh ufes as A. B. Jhall ap^ 
point I and then, on the appointment, the 
ftatute will execute the ufe\ if the latter ^ the - 
legal eftate Jliould be placed in the truftees ; 
as to -/4. and his heirs, to the ufe of B. and 
C. (the truftees) and their heirs, to and 
upon fuch trufts, and for fuch eftate or 
e&ates, ends, intents, and purpofes, as D. 

G 2 fHall 
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■ 

ftiall appoint, as the ufe would then be 
executed in the truftees^ and the eftates taken 
under the appointment would be truft 
eftates only. 

2 res. 6^. By a power to appoint to cA/Mr^, the 

Alejander.^ appointer cannot give an eftate to grand- 

children. If the grand-children are to take 

therefore, it fliould be provided for: That, 

in cafe any or all of the faid children die 

before the power be executed, leaving 

^ttzFes, ^lawful iffue, then to appoint among the 

Routledgev. children then living, and the iflue of fuch 

children who fhall then be dead, in fuch 

ihares, &c.^^ 

So if the appointer die before execution, 
the power, as to difcretion^ Ihall ceafe ; 
and, therefore, in fome inftances, it may 
be prudent to provide for that event: as, 
in cafe the faid J. B. fhall happen to die 
in the life-time of C. D. or before there be 
iflue of E. F. &c. without making any 
appointment, or only a partial or defec- 
tive appointment, then the like power as 
given to the faid A. B. Ihall be vefted in 
G.H. &CC. Though when an execution is 

pre- 








.-^c^i^ Ar/^ c^c^^^ ^/^ ^<^' ^^^^Sj^**-^ y4^ ^^^ 



e:^«'< 













/ l^'^^y^ ^ ^'y^^^^^'^^^ -^«tt<c^2^^<^y«^*^ ^^^y^^-^^ftf^ 



ct 
A 



C^ «^ >Cp M^Gcy /^Lt?^ /^OL ^1^^t>T,^pC^ /4^'^«*<_ >^»-»x-je ^ 

^^/y^^ / y^ //f^ ^^y^ w^ ^ .^^ ^/^ i^^/ ^ 

^«-£^ ^ /c^,,.,^.^ ^^^ ^/^^^^^'^ -K/^ 












e 





m - -^ , ^jy — *"»y -v^ — — ' - • ^'^T'^rA'^'^ i<^^- ^^ 




^^'t^'-.e *-f-**u. ,«<:4S^ /^/ ^ 






OF POWERS. 85 

prevented by death, which is an a6l of 
God^ a court of equity will aid, if it be 
not merely dependent upon perfonal difr 
aetion./^ 

So it is often proper to make the power 

more general than is fometimes done : as 

to fuch ufes, and for fuch eftates, &c. as 

-4. B. ihSiWfrom time to time appoint, &c. Powell, a63, 

2&A.B. may then execute his powered 

different timesy and over different parts of 

the lands/^^^^^ 

I 

So provifion fliould be made in cafe of 
no appointment J or of a defective or partial 
appointment: as, and in default of fuch 
appointment, then as to fuch part or parts 
of the faid premifes, or to fuch portion or 
portions of intereft of and in the fame, to 
which fuch appointment Ihall not extend, 
to the ufe, &c, {^^/ 

So if it be intended that A. B. fhould 
revoke his appointment, and re-appoirit, 
power fhould be exprefsly given him,/ro;^ 
time to time^ either wholly or partially^ to re^ 
vokefuch appointment y and limit new^ ufes. ^J 

g3 In 
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In the execution of a power it is moftly 
proper to recite ity and always to make 
it apparent on the face of the infti^n^enl 
that it is the appointer*s intention to. eJtecute 
'and act under the power; and, therefore, re- 
ference fhould be made^ to the premifes by 
defcription, &c. And it is beft to fay ex- 
prefsly, that under and by virtue of fuch 
power^ fo given^ SCc. and in execution of rty 
thefaid A. B. dotfi appoint y Kc. 

Too great care* f annot pofsibly be taken 
in the execution, to comply with and fol- 
low the requifite ceremonies: as, if it be 
given to C. D. to appoint, with the ap- 
probation of her hufband, teftified by his 
being party to and executing the deed in 
the prefence of three witnefles, &c. the 
approbation of the hujband^ hts being a party ^ 
his executing the deed in the prefence of three 
/^Od^^M fj^iJ^^^t^^lF^^^ ^c- niuft be fcrupuloufly com* 
f3 ia^ jj^fi. plied with, and may be even H^aXt^^ 

And as the excefs only, in the execu- 
tion of an appointment, will be bad, tuid 
a deficient execution cannot be extended, 
it is prudent to be v^ry full in the execution^ 

as 
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as the furplufage Ihall not vitiate what, 
would otherwife be good. 

If powder of revocation and re-appoint- 2 5«rr. 1148. 

... , - • ^ . Preced.ChanCm 

ment be given, and the appointer execute, 474^ 
he ihould refer ve in fuch appointment a were; ^^^^^^^ 
power of revocation^ with poxver alfo to appoint 0A»* ^^^d. 
netv ufes ; as, without this exprefs refervation jyrid. 
of future revocation and new appoint- 
ment, the firft may often be abfolute.^^^ 

Powers appendant may be deftroyed hf Bmt a. (>v) 
leafe and releafe, bargain and fale^ fe* 271,^ f. iv. 
ofFment, fine, or recovery; thofe m grofi 
by the three latter fpecies of convey- 
ance, or they may be releafed. PoWers 
collateraf cannot be deftroyed by the a(5t 
of the perfon to whom they are given. 

And note, as the appointer ii merely an 2 Fn. 78. 
inftrument, the appointee Ihall be in by ^^' i^^^^^^^^ 
the original deed. ^ . i^^^^.99» 

2 Burr, 879. 
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OF RENTS. 
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1 



t. SL Comm. JLx. Rent (RcditusJ is, properly, a fum 

Giii.mHimsM nioney, or other thing, to be rendered 

yyy P^^ periodically, in confequence of an exprefs 

refervation in , a grant or demife of lands 

or tenements, the reverfion of which is 

in the grantor or perfon demlfing, 

s 

A rent, therefore, neceflarily fqppofes 
a reception of fuch lands or tenements 
from another, to whom they primarily 
belonged, and in whom the ultimate 
property is ftiil vefted : hence it follows, 
that, if lands or tenements were not de-. 
rived from another, as anciently wh6a 
lands were held in allodia^ or if no other 
perfon has fuch ultimate property in him, 
there can be no rent- 

4. » 

If 



- - 1 
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If a perfon, confequently grant^ over 
his zvhole property in certain premifes to 
another, the other, (or grantee) paying to 
firch perfon and his heirs a certain fum 
annually for ever, fuch annual fum will 
not be properly a rent^ as the grantor, has 
no ultimate property or reverfion in him. 
jSuch annual payment is, indeed, com- 
monly denominated a rent charge or rent 
feck ; but it is not ftricSily and in reality a 
rent I and the law accordingly refpe6led 
it differently, as it gave the grantor no 
power of difirefs without a fpecial ftipu- 

Again, if a perfon grants an annual 
fum to be iffuing out of his lands to ano- 
ther and his heirs for ?ver, without part- 
ing with any property in the lands them-^ 
felves, it will be no refit^ as it is no r^- 
turn^ no conipenfation^ fince the grantee 
hqs no lands in confequence of fuch grant 
for which to render or return a cornpen- 
fatioUf 

As, however, the fum flipulated to be paid 

i« an annual, or, at leaft, a periodical fum, 

and 
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and to be ifluing out of lands, it is, by reafon 
of its analogy to the proper rent, deno* 
xninated a rent charge, or a rent feck, ac* 
cording as the power of diftrefs was or was 
not given. 

Again, as a proper rent is a compenfd- 
tion or return for the enjoyment of a par* 
ticular eftate, it follows that when the 
particular eftate determine the rent muft 
alfo ceafe. 

As the returns of the feud were condi- 
tions, on the breach of which the feud 
reverted to the lord, fo the non-payment 
of rent occafioned a forfeiture of the lands 
out of which it was to iffue. 

. The rigour of the feudal law with re- 
fpe6l to forfeiture, in the cafes of non- 
payment of rent, was foon, however, 
abated. It was thought linreafonably fe- 
vere to infift on an abfolute forfeiture of 
the premifes on non-payment of rent at 
the very day on which it was referved ; 
and the law of diftreflfes was, therefore, 
adopted from the civil code. But, as the 
5 diftrefs 
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didrefs was merely a fubftitute for the 
feudal forfeiture, it follows tlrat it could 
only take place where that was allowed. 
If a perfon had no right of reverter, there- 
fore, as in the cafes where the lands out 
of which the annual payment was to 
iffue had not moved from him, or where 
he had parted with his ultimate property 
in the lands which had originally moved 
from him, there could be no forfeiture to 
him of the lands or tenements ; and con- 
fequently he could not be entitled to a 
diftrefs which was merely fubftituted for 
the former remedy. If the particular 
6ftate for which the rent was to be ren- 
dered had expired, there could pofsibly 
be no forfeiture ; as the eftate which only 
could have been the fubjedt of forfeiture had 
ceafed to exift ; and, confequently, there 
tould be no diftrefs. 

» 

In the two former cafes. Indeed, a power of 
diftrefs might have been expreftly created, 
but then it was, as the terms import, a 
private ftipulatioii between the partifcular 
parties, and not a remedy given by the 
law. The law, however, has beeo altered 

ia 
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this refpedl, by ftatute 4 Geo. 2. c. 28 ; 
and in the cafe of the expiration of the 
term by the ftatute 8 AnnCy c. 14. 

If the leflbr be feized in fee Jtrnple^ the 
proper rent fliould be referved to hintj 
** his heirs and a/signs ;'* if he have only a 
chattel iiiterq/iy to hivij " his executors^ ad^ 
8C(7-7i.a. minijiratorsj and a/signs.^* Though the 
i6i/^ beft way of referring fuch rent is to re- 
elf ftc!"^' fer^^ it generally J without exprefsing to 
whom ; as " yielding and paying there- 
fore, yearly, during the faid term, the 
fum of, &c." as the law will give it to 
the pqrfon who fliall be, from time to 
time, entitled to the immediate reverlion, 
which the rent will always follow ; for as 
the rent is only a compenfation for the 
lands, it ihall go to him who would 
have been entitled to the lands in cafe the 
compenfation failed. J^ 

Though the ftatute, 4 Geo. 2. has given 

the fame power of diftrefs in cafes of rents 

, feck as in tjiofe of rent charge, it is 

ftill ufual to infert a fpecial power of 

diftrefs in the grants of rent ; and fuch 

fpecial 
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fpecial * power is generally accompanied 
alfo with a claufe of entry on non-pay- 
ment, with power to enjoy till the arrears 
^be fatisfied. 

Rents charge or feck may be creatfed ^tf«v, ^^z. 
by Jine^^reioveryj bargain and fale^ kafe 
and Teleafcy^ covenant to Jiand feixed^ or 
grants and may be limited to one in tail 
with remainders over. 

They may alfo be releafed to the per/on Sand. 163. 
feiied of the lands ; or conveyed to a Jiranger to Co. Luu 
by grant ^"^ zx\di that even to commence in ^^^' ** 
fuiuroy or under thejlatute of ufes ; as a per- 
fon may be feized of a rent to an ufe, 
which ufe will be immediately executed ^'^- 97- 

•^ I. Lru. 120, 

by the ftatute. So 2i fine or recovery may 248. i.ihid. 
be of a rent. 

■ ^ 

If a Rent be limited to. A. B. rn tail with P'sg. 97. 

• _7 • r iL \^ r rc ' Butt, n. (2) 

remainder over in /ee, A. by lunenng a to Co. Utt! 
recovery, may bar his iffue and the^^^"** 
remainder over, and gain a clear and 



But not by a fine executed^ .See i. Cm, 62. 

abfolute 
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9hfolutf fe/B in it : But if a rent' be 
graatiec}. ds now to A. in tail without a 
remmndcr^ wjbt^^ ^nd. A* fuflfer a recovery, 
he Ihall only acquire a bafefee determimblc 
an failure of his iffue. /ee^u^e, J(e^e. o 
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CHAP. I. 



OF A FEOFFMENT. 



Jtx Feoffment is a conveyance which 2. bl Comm. 
operates by tranfmutation ofpojfefsion : it is 1-^^^^^ ^ 
efTential to its completion that the feijin^^^-^' (Oto 

1 /Y» 1 »^ • 111 .Co.Litt.ZJly 

be paneq. Hence it can only be adopted b. 
im cafes where the feifin may be, and is 268.*' "^^^ 
actually to be, conveyed ; as in the trans- 
fer of eftates oi freehold in pojjefsion. Inggg w7tkP* 
the transfer of chattel interefts there is no^:„^^i?- ^^ * 

^ ^ , Gilb^ Ten. 

feifin to be conveyed, as the feilin remains 
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96 OF A FEOFFMENT. 

in the frefeh older : hence a term of years 
cannot be conv^cycd by feoffment. In the 
transfer of reverjions ox remainders on a 
freehold, the actual or corporal feifin is 
not concerned, as, it continues in the par- 
ticular tenants : Hence they cannot pafs 
by feoffment, but by grant. So of equit- 
able interejlsj &c. ^ 

Hence, too, feoffments can only be 
made by a perfon m the actual feifin to a 
Gifi.7i».72.perfon who is not in the actual feijin : and, 
therefore, one joint tenant cannot enfeoff his 
companion^ becaufe his companion has the 
feilin already ; each joint tenant being 
feized per mie et per tout. But, as tenants 
in common and coparceners, as to fome 
purpofes, have feveral freeholds, they 
may enfeoff their companions of their re- 
'fpe6live ihires. 

Sec I. Bun. But a feoffment by a perfon having no 
right of property in the lands is good, 



^j'u/^A^^cuH^ 



^ e^A^AyAr-^ feifin he gains the fee fimple in poffefsion 




y/nacO. ^ Ct /^ ^^^Jfc4</, U^^^ t4^t^iA ^^z^yt ^ au ^ ^ /nu/c^o 
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'^J a.,^A a^'^ ^/L^ Jv ^'^^^ ^4A^- 

^/ic^ ^>>C^e^..^3 /i^^^^/^^^ '/^o^-*^^'**^ ^^'T*^^ 

iej iUiU 't-^jf A> «^e*-*^ «^^^-««*/ ^rt.aLya. 

^Jt-,,.e^ ^ M^^ <j*y^*2. ...<^^^ ' ^ 
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This mode of conveyance is, ih niany^^'^^"^^* 203. 
inftances, the moft ad vi fable, a& it clears 
alldifleifins, &c. and turns aU other eftatc's 
into riffhtsf fo that a fine, levied bv the ^^^^•^^• 

^ ^ -^ Comm. 357. 

feoffor to the feoffee, or by tlie feoffee to i Salk. 340, 
a ftranger, will bar them, if not avoidt^dtz.^. 52. 
within the time prefcribed by the llatute.^ 

• • • 

The. giving of Htcry; indeed, is often 
attended with inconvenience and ex- 
pence when the feoffor refides at a dif- 
tance from the lands: biit this may be 
eafily prevented by executing a power of 
attorney : and we may remember that cor- 
porations muff . always make attornies, 
under their common ifeaV, to deliver feifin.(^y 



I 
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A feoffment, therefore 'is incompatible 
with any conveyance ftperating by way of 
ufe. A feoffgiQnt and bargain and fale 
cannot be:iaqia4e by the, fame perfon, of 
the fame lands, at the ftme time; for 
the feoffment conveys the feifin or pof^* 
fefsion to the feoffee/ while it is abfo- 
lutely effential to the efficacy of a bar- 
gain apd fale that, it remain in the bar- 
gainor/ -Now the poffefsion cannot be in,. 

H and 
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&o OF A FEOFFMENT* 

and not in, the feoffor at the fame tln^e. 
. If the feoffment take ejEFe6>, the poflef- 
fion muji be out of khn by the very a6k of 
livery j and if the poflefsion be out of hini^ 
he cannot be feized to the ufe of the 

. * ' • 

bargainee* A bargain -and -fate i^ a coii- 
tra6l to convey, and not an abfokvte con- 
veyance as a feoffment. A perfon cannot 
contradt to fell what he has ai?fcually 
partcdi with. If he conveys the poflefsion 
to another he can have none in himfelt' 
to fupply the ufe. 

300!'^'"^' A claufe of wftnarUy 1% ufually added 

GiU.TenAii.io a feoffnL>eiiit ; but it i& preferable to in*- 

fl. Liv. .4^rt a covenant by: the feoffor^ '^ for hmi- 

_ felf, his heirs, executors, and adminiftra- 

tdrfe^'* as the .warranty oiily bitids the 

heirs having affkts. Yet it may be fome^ 

Y^^^ tirfies pxudentJto infert a felaufe of war- 

i:anty m additidn td the COWrtAi^ts, as'i* 
may- pofeibly hind a reverfioner o4' re- 
mainder-man when iw affcts defeend,— 
arid be even a bar to ^latent entail. 
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CHAP. II. 



SB 



OF A GRANT. 



A. 



Qi3Uit is approf)riate4 to i^e coa- 2 Bi. Cmm. 
Tcyance of tilings »a< in |w/si|6i<ni». as r«- rll;^^. ^g. 
verfions and remainders, and othej* jficw-^"''- "• (0 

, , ,. , to Ce. Lift. 

poreal hereditaments, as rents, advow- 384. a. «««/. 
(o«S} 45c. <rf which na livery caoi,- of ^** '*'* 

» 

comS!^ ^^ given. HeiKQ tb^e la^ divided 
Qil^te^ into th^fe winch lay in Itmty an<| 
thofe in grant/^/ 

As H?ef y of feifiiv was a matter of noto- 
riety, it vi^at effeiitlal to the t^ansfe^ erf 
Vfhatever that Ji(very could beTratade. It 



indeed, of itfelf* fufficietrt to effec- 
tuate fuch transfer j and ro farther evi- 
dence of the conveyance was required 
than the evidence of fuch Kvery, But, 
as livery eouM not be made of in- 
iwCorporeaJ hereditaments, interefts, or 
rights, the law, even before the llatute 

H 2 of 



100 OF A GRANT. 

of frauds, required the transfer of them 
to be in writinjg under feal. In many 
Gi7*.7V».8i.cafes aifd, it ordained that attornment 
ihould be made ; as in the conveyance of 
a reverfion or a feigniory ; and that for 
the following reafons : 

1ft, That the tenant in pofTefsion midht 
not be fubje6led to a (iranger, or a lifew 
lord, without his own approbation and 
confent. 

■m 

•* ' ' 

p 

2dly, That he might Icnow to whom 
be was to render his fervices, and diftin- 
. guiih the lawful diftrefs from the tortious 
taking of his cattle. 

3dly, That by fuch attornment the 
grantee of the reverfion or feigniory 
might be put into the poflefsion of it, 
and that others might be. apprized and 
informed of the transfer. « 

The reafons, however, for attornnient 
having, in a great .meafure, ceafed from 
the change of manners, and the decline 

of 
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of feudal principles, attornment is now Sia$. 4. Ann$ 
rendered unneceflary to the completion ,o,L& iu 
of a grant. G#&.2. c.19. 

The operative word in this fpecies of 
conveyance is " grant.'* ^^ 
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CHAP. III. 



itat^ttsSetai 



OF A GIFT. <^y 

2. BL Cmm. Jl\ Gift IS, properly, a voluntary convey^ 

r«J/^. 227. fiwce ; that is, a conveyance not founded on 

the canjideration of money or blood. 

The operative word in it is *^ given.*^ It 
i;, at this day, a fufpicious fpecies of 
conveyance^ as being without what the 
See 13. Fin. law denominates either a good or valu* 
22%/*i5. ^^^ confideration. It is void as to 
Coaw**^^ thofe who were creditors of the donor 
at the time of it*s being made, though 
valid as to fubfequent creditors^ If 
it be of an eftate-in podefsion, it re- 
quires^ livery to perfe^ it : For, as it has 
no confideration either of blood or mo- 
ney, no ufe arifes on it ; and, c&nfe- 
queatly, livery is ftill neceflary, 

3 Originally 



^1^ ^r^^TfcV^iv ^ >^ ^-(rM^<^^A^ ^ ^€r^.t.X^ ^^t-*^^:-^ ^:^e^<'^U4^ 

/^a-t^ e:^ ccjot.'^.^C^ j9^^^ /*<;^C^-€<^ >^ciy ^^t^ue^ ^^it-^sat^^^/^-*^ 






c^J^.ZeA, 4^ut^€^^n.xi^^t^ t^^^z ^*^ 



/luxAx^^tJL c^ /^U, ^ 
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OrigiAally feoffments were confidered «• ^'- Cww*. 
ias gifts. The term Gift now, how- * , 
ever, is generally appropriated to the 
creation of an efiate tail frience the per- 
foil creating an edate tail is denominated 
the doTWTj and the perfon taking it the 
don^ : hence the iiTue of a tenant in tail 
is faid to take per formam donij and ihtF. N.B*zii, 
writ given him to recover his ellate is 
called the formedon. 
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CHAP. IV. 






OF A LEASE. 

• • . « 

•» 

Leafe is the grant of the poflefsiQii of 
3?7- lands, or other things, to a perfon for 

Ch. 14. life^ years ^ or at xvilL 

Bacon on 

Leafis,ScJnte f£j 

^- *• ""• ^' On a leafe for life, as it goes to the 
feiiih as well as to the poflefsion, livery 
muft be made, as on a feoffment ; unlefs 
it be created by way of ufe, or devife. A 
leafe for life^ therefore, is a freehold inte- 
reft, and muft be palled by livery, &c. 
as any other eftate of freehold. But a 
leafe iox years y pafsing only the right of 
pofsefsion as contradiftinguiflied from the 
Jeifiriy is completed by the entry of the 
lefsec ; for even before the entry, an inte- 
reft paffes to him (called his interefse ter^ 
mini) which, the leflbr cannot refcind. 

/,///. s. 459. Before entry. ho,wevcr, the leflee cannot 

bring 
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bring an allien of trefpafs ; nor is he, till 
entry ^ if he takes at common law, and 
I not by way of ufe, capable of receiving a 
releafe of the reverjion/^y 



ft 



A teafe for a chattel intereft is ftill 
good by parol, fo it exceed not three 
years from the making ; but, if it be 
for a longer temi, or for an eftate of 
freehold, it mlift be by deed or note in 
writing, figned according to the ftatute of ^p^*^- 2.^ 
-frauds.^ MiMfH^K^Ji.^^'^i^^^^ 

A leafe is ufually and properly in con- 
iideration of a yearly rent ; and the bef^ 
way of referring fuch rent is to referve it 
generally, as " yielding and paying, there- ^^^•^"'^^•'• 
fore, yearly, during the faid term, the rents). 
fum, &c.*' as the rent fliall follow the 
reverfion., X ^ 

A leafe may be a/signed; that is, the z^BLComm. 
zafiole inter eji of the lefsec may be conveyed z)(,«^//i 87. 
to another ; or the lellee may underlet^ ^'^^^ Palmer ^^j? 
is, convey for a te/s terjti than he himfelf ^^"'^r^'^- 
has in the lands.. If, therefore, it is in- Poulmey J, 
tended, that he (hall not do fo, an exprefs^)^.^^^^^^. 

provifion '^■''^•^•^■^* 
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jL^/rir.iz2i.provinon or covenant fhould be ihferted to 

Naih" ^'^ reftrain him* But this covenant does not 

♦ 3 Jrr. cc. come within what the law denomiiiates 

Su^^lUy. int ufualcovmants^i, /J ^!U<^^y^^'€^^ 

/^c<^. ^t^ ,U^^ ^jX*^ ^ ^«-r^^, ^^^}y 

Again, a leflbr is not dWiged to renew 
the leafe (unlefs by cuftpm/; and, there- 
fore, if it be intended tb^t^the leflbr 
fhall be compelled to do fo^ a covenant 
2. Bre. c. c. for that purpofe fhould be alfo infettedi . 
Tritton v. But if thff leflbr covenant to renew under : 
T^i^'* rf ^ '^ ///e -^Z/ite corenflfntt,'^ it w?ft not exten(i "^ 
; -«9Sv; ; to>ft fufthefcovenantfor reniwaL ^Ji 

Baynham V. . \^ >,. ^ /^^ ^ . m,\ .>♦,».* 

CoMtuiia. A leflee for years is compellable to re* 
pair, &c, and, therefore, if it be not in- 
tended that he fliould do fo, a covenant 
from the leflbr fhould be inferted.i^^^ 

The operative words in a leife are 
" demifty leafcy and to farm lett.^* 

2. BLComrn. See Ante^ book 1. ch. 2. of terqas for 
yiJi^. 280, years. And as to 1 cafes by hufband and 
^ac^Qnleajis,^'^^^ of the Wife's lands, ecclefiafti^al per- 
^T , fons, corporations, guardians, &c. the 
books cited in the margin. 
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CHAP. V. 



OF AN EXCHANGE. 



« 

J\n Exchange is a mutual grant of^^^*^tmm. 

equal tnttrefts^ the one in confideration of T^utcJ^*C.t(L 

the other. No livery was neceflary on 

an exchange at common law; but entry p*^^' 3^^^.^ 

by each party^as abfolutely neceflary 

to effeduate it. 



If both parties die before entry, the 
exchange is void ; and if one die, his 
heir may avoid it Hence the beft mode 
of exchange (except as to corporate ^*'^0 «•(« ) 
bodies, or others who cannot Hand 271. b, s. j. 
feized to an ufe,; is 6y^^ conveyancoi/ 
founded on the ftatute of ufes, as by leafe 
and releafe ; which does away the necef- 
(ity of entry. (^ 



An 
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OF AN EXCHANGE. 



yffii/.^^' An exchange can only be between 

toC^. Utt. t'^^ portiesj though the number of perfons 

5®- ^' is immaterial. The word " exchange " is 

the only operative word, and therefore 

indifpcnfible, and it implies a mutual 

warranty^^^J 
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CHAP. yi. 



£3S 



OF A RELEASE 



.A^« 



,if\: RELEASE is the relinquifhment of ixzBLComm. 
right or intereft in lands or tenements to^^^'.^^^.^- 
another who has an eftate in poffefsion in '^^^¥' 

, i -^^ -J c. 19. p. 320. 

tile fame lands 6r tenements. ' Utt. cb, 8. 

f. 44^, &c. 

Ther.e are five fpecies of releafe :1ft, 
by way of enlargement 'y as if he in remain- 
der in fee releafe to the particular tenant 
in poflTefslon. 2dlyi By xvay of pafsing an 
eftate I as wheA one coparcener or joint- 
tenant releafes to the other. 3dly, By 
way qf pafsing a right ; as when a difleiflee 
releafes to the difleiffor. 4thly, By xvay 
of extinguifjment \ as if my tenant for lite 
makes a greater eftate than he is warranted 
in granting, and I releafe to his grantee ; 
or :if the lord releafe to his tenant his 

feign i- 
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OF A RBLBASE. 

feigniorial rights. And 5thly, By way of 
. entry and feoffment ; as when a diflbiilee re-- 
leafcs to one of two difleiflors*^^ 

But, in order to give operation to a re- 
leafe, it is neeefiary ^t\ the releafee have 
the feifin, or at leaft poflefsion, of the 
premifes, either by livery, by the ftatute 
of ufes, or by a<5tual entry ; andj therefore, 
if any convey by leafe and releafe, who 
cannot iland {eized to an \i^, as 9 cor- 
poration, the Icafe on. which the releafe 
is to be grounded niuft ac^ be \Vi the com-* 
mon way of bargain, and (ale, but by way 
of demife and leafe at common law, with 
actual entry by ihi kfee. 



\ 



Care mnfi alfo betadcen that the pie-r 
mifes in the leafe, or bargain and fale, be 
at leail commenfurate with thofe in the 
jreleafe, as the release isonly of the right 
to, or eftate in, the premifes of which the 
ireleafec is in actual poileisioiii ; and, con« 
fequently, no more can pafs'. 

A releafe is the proper mode of ex- 
tinguilhing or conveying a right to, or an 

equity. 
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Ot A BfiLEASE. 

equity, or contingency, or pofsibllity, in 
the lands of the releafee. 

The operative words in a rekafe are, 
^* remijej releaffj and for ever quit clawi 
and difch({rse^^ 
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aa 



OF A CONFIRMATION.^^ 

3,5. A CONFIRMATION differs eflentially 

yLfi/siV. fro^ ^ releafe, as it only validates and 
X/r/. ch. 9. eftablifties that eftate or intereft which 
the tenant already has ; whereas a releafe 
is the relinquifhment of a right which the 
tenant had not before. So far as the par- 
ticular eftate is increafed^ it is not a con- 
firmation ; it is not the Jirengthening ef the 
tenants eftate^ but the gtvi?ig him a greater 
ont. 

The operative words are, " ratified and 
conjirmed ;" though, from fafety, it is ufual 
and prudent to infert the words, " given 
and grantedj^ alfo. 
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CHAP. VIII. 



OF A SURRENDER. 

J 



t 

A SURRENDER is the yielding up, oxzhlXmrn. 
returning, or relinquilhing, of a fmalier^^i^jf^^Y^/ 
eJiatCj to him who has a greater ejiate in '7- p- 1^* 
the fame lands, in remainder or rever- 
iion immediately expectant upon fuch f mailer 
eftate: for if there be an eftate to A. for 
life, remainder to jB. for life, remainder to 
C in fee, A. cannot furrender to C. by 
reafon of B.*s mediate or intervening ejiate. 
If A. pafs his eftate to C. it will not be a 
furrenderj any more than if made to a 
ftranger who had nothing in the lands. ^ 

As a furrender is, generally, for the ad- 
vantage of the furrenderee, the law will 
often prefume his aflent to it; for the par- 
ticular tenant cannot enforce it upon him 
7wlens volehs^ and fo get rid of his obliga- 

1 tions: 
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OF A SVRRBIKDBR^ 



tions: but it is always prudent to make 
the fuirenderee a party, and exprefs hft ; 
confent, that ft way be i^j^arept on the 
very face of the deed. 



Sand' V/es. 



A fiirrender might have been by parol ; 
"but now, by the ftatiite of frauds, it rouft 
be by deed ar note in writing. 

The operative words in a Surrender are, 
^^ fnrrmderfd and yielded up'" though 
they are ufually pre peded by the word 
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CHAP. IX 



■U— Jidb 



OF AN ASSIGNMENT. 

« 

xTLiN Afsignm^snt is, properly, the trans- ^ 5/. Ow**^ 
fer of ofie's whole intereft in pny eftate; 
but it is now generally approprii^t^d to the 
transfer of chattelsj either x^al QV pwfpnaU 
or of equitable interefts. 

An afsignment of a term differs from an Ante. b. 2. 
under-leafej in that \he former is the part-^''^ 
ing with the whole^ and the latter with d 
portion only^ of one's intereft or eftate. 

The operative words are, ** afsignedj 
transferred^ and fet over ;'* though ufually 
the word " granted*' is inferted ; and, in 
the afsignment of chattels^ the words *^ bvr^ 
gained andfold^* alfo^ ^ 



I 2 



CHAP. 



[lie] 



CHAP. X. 



OF A DEFEASANCE. <y 

2 Bh Cmm. A DEFEASANCE is a collateral deed, 

¥mubft. ch. i™^^^6 ^t the fame time with a feoffment 

22. p. 396. or other conveyance, containing certain 

conditions, upon the performance of which 

the eftate then created may be defeated 

or totally undone. 

A defeafance is noW, however, feldom 
reforted to, as it is much preferable to 
make the conditions apparent in the deed, 
fo t;hat the deed fhall be complete in 
itfelf. 
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APuclfJi Mje^ .ir^f;^^^ • 

.^<^tZ€ ^KyJi>t c^^^x^ A<^ ^-^^^i.^-'^^'^^^^^'*'''- 

(c/ %^^ /n>c^ t^ OL^-n^^ ^^nr^^ y/^!^^^^^^ ^e^tteJ^ £fC^ ^fv^i^AC^^^^/^ 






^^ f^ M-*jt^^^ j^ .^ae^ot^x 'y^ w 4Sr^^Ot^€/t.^ 



^a-'tA^.4L,i^at'%^*^i 







<"» 



[117 ] 



•; 



CHAP. XI. 



OF A- COVENANT TO STAND SEIZED. 



A COVENANT to ftand feized to the tSl. Comm. 
ufe of another muft be by. deed ; . for a cove- Toucbft. sm 
nant cannot be by parol. It muft be by a |^^} jr^^^ 
perfon feized of lands or tenements ; and, 55^- ,^ ^ 
confequently, cannot embrace an equity; Z)/;^. Cov. 
or right, or contingency^; &c. though it 
may be of a rever/zoriy or vefted remainder;^ 
for the reverfioner or remainder-man is 
in thefeijin. It cannot be by a corporation ; 
for a corporation cannot be feized to an 
ufe ; or by a tenant in tail, except as to 
his own life.^It jnuft be in conjideration of 
marriage or blood ; for a covenant to ftand 
feized to the ufe of a ftranger would be 
void. It muft not be in confideration 6f 
money \ for that would be a bargain and 
^faie« But it is not neceffary that the con- 

13 iideration 
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OF A COVENANT TO STAND SEIZED. 

HA 

(ideration of blood be exprejfed ; the nam* 
ing the covenantee ox ceftui qui ufe as the 
tvifej/oUy &c. of the covenantor, is enough. 
A perfon may cw^enamt to (land feized to 
an ufe infjituro^ as from Chrlftmas next; 
or, if he be feized ia fee-fimple, that his 
heirs fhall ftand feized after his deceafe/^ 



(€? 



The prefer word is " covenant;*' btit 
other words may be tantamount ; as, if a 
perfon " bargain and fell ** in confidei:^* 
tion df Modd ornlarriagtfHt mU be good 
as a covettttni ttr fiand feized. 

As fo^ a& the life is rtMtdt^ itis^ exectrted 
by tW ftfttute without any etirollment, 
tiougb the ufe be \ft fee. 
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CHAP. XIL 



OF A EARGAIN AND SALE. 

A BARGAIN and Sale differs from tie i SI. Cmm. 
covenant to ftand feize#, as it muu be i^TMckfi^t'tO' 
conjideration of money ^ though that c<>^* S' *3 'njj^. 
fideration be only nominaL^'^If the nt(^ Mb 4©v 
be raifed by it be for a freet^ld inter^fti it 
muft be enrolled. In this, as in the hUi * ^ 

fpecies of conveyance, there muftbe 4^ ' ^ 

perjbfi to ftand Jtized ; and, therefore, in the ^ 

cafe pf a corporation , fome other mode 
Ihould be adopted r^Th ere muft be im 
efiate in bim of which he has the feijin^ as 
an ejiate of freehold in poffefdorij reverjwn, or 
remainder i not a mere ri^hty cojU^vgency^ or 
pefsibilHy ; aj^ there mud be a perfm CG« 
pabfe of taking the vfe^ "^ 

The operative words are, " bargained 

^5^*^ 4*^^^^»l a^u/^^f ^ffKi>L^ ^^t^u^^t^. ;^*^W7^ ^»»»^ ' » <# ^^ 
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CHAP. Xllli 



OF A LEASE AND RELEASE. 

s HI. Comm. W E have already remarked, that a re- 
Satui. Vfiu leafe can only be made to a perfon in the 
itfi. n.(i) poflefeion or feifin of the lands; and, 
69. iMt. therefdfe, if a conveyance of the freehold 
is intended to be made to a ftranger, with- 
out the formalities of livery, an eftate 
for a year, or other definite time, may be 
made to him in order to give him fuch 
poffefsion or feifin, and fo make him ca- 
pable of receiving a releafe. This may 
be done by a conveyance at common law, 
or under the ftatute of ufes. 

^ If \an eftate for a year be granted at 
common law, the lefTee ihould make an 

actual 
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cctual entry into tht lands before the r eleafe 
be made to him; and this fhould always 
be done when a corporation is the grantor, 
as a corporation cannot be feized to an 
ufe.'* If, however, the grantor can (land 
feized to an ufe, he may, tb avoid the* 
trouble of an actual entry by the grantee, 
make a bargain and fale, in confideration 
of money (though for a nominal fum only, 
as for 5s. which is never intended to be 
paid), to the purchafer for a year : an ufe 
then arifes which the ftatute immediately 
executes without enrollment; and, when 
the purchafer is thus in poflefsion or feifin 
(for a bargain and fale may be made as ButL n. (3) 
well of a reverfion oir yefled remainder as 2%.^ 
of an eftate of freehold in poflefsion), a 
releafe may be made to him. ^v 



The proper words in the inftrument oa 
which the releafe is to be grounded are, 
if the inftrument is intended to operate as 
a Uafe with entry ^ " demifed^ leafedj and to 
farm letten ;" i^ otherwift, " bargained 



In 
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13SS OF A I.£Af £ AKD HELEASX. 

' * In the former dafe, a rent ihould be re-> 

fervedy thoug):! it be a nominal one only ; 
a^ a pepper-^corn^ if demanded^ In the 
latter cafe^ the refervation is not material, 
ats the confideration of 5s. is fufficient to 
raife the ufe. , 
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'^- y^ta.^ ^4-^/^ ^ tsAu^^ 



^^^^«^/^ ^^^e^i.^c^le^ ^;^^^XW^ ^xv>. * 








-y,. ^ ' ' '^ t./- ^z/^/Aj^. ^a^yyus >wt^ ^^4^ 

^^.y^^ ^ ^'ex^ /U/ a ^f^y^^. a ci^t ci^-y ^^ ^/^ ^^"^ <:^J'^^ 

A^^^ *2^^^t y^t*^ eyl^4:/€^ y^rt^v^aC^ ^ /^ ^^^I^'^jC^ 




. [.123 } - 



CHAP* XIV. 
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OF A DEVISE. 

» - * ' . ^ 

UCtt ate'the- principal ittftniments otzBiComm. 
conveyance which afe- tfmicaWe ^nd txotPoiLeiiim 
forenfic, and to take efFedl in the maker's y^^^^'c- 23, 
lifc-timertthat we aretiotc^to fpenk of is P- 399'^- 
a voFuntary crnireyahccr, but not to take 
effea tm thft irtakct's <teathf^ Tlfl that 
time it tttitf'h^ tFtererf dr reveked,. either 
^^ft^efsl/'l^f ;bj'1mp^itation('^^I^ is, as the 
law ternTS'lt;*'tf/w^//tf'^(7ry till the teftator*s - 
deceafc* • If^dtrgh it does 'not receive its 
confummation till the death of the teflator, 
yet it fhail relate, as to fome purpofes, to 
the time of its being made.(^^ 

It cannot ertibrace any freehold pro- 
perty which was not in the teflator at the 
time of its publication. If the teftator, 
/^l^i'U,^A^i^A/dm /- ^*^/?/^/<L44here- ^ ^ 
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therefore, afterwards purchafe lands, or do 
any adl which might be conftrued into a 
revocation of fuch will, care fhould be 
taken to have it republiflied.^^/^ 

The fame ftric^nefs of exprefsion is not 
of necefsity in wills as in deeds, with re- 
, fpe6l to limitations, &c. but, in the mak* 
ing of wills, too much care cannot be 
taken in purfuing thofe defcriptions which 
the law has given, and in ufing technical 
terms in a technical fenfe. 

^ 4 

\ 

Statute of A devife of freehold lands need not be 
C^"lL f?3, under /efl/ as a deed, but mud be in writ* 
^ * ' ' ing, and figned by the party devifing, or 
fome other perfon in his prefence and by 
his exprefs diredlions, and attefted and 
fubfcribed, in t^he prefence of the devifor, 
by three or four credible witneiles. 
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^-i^t^ yCo /Z oyrta^ttyci /A^^ ^ c--^ ^;6^ e^ ^lo/^ /L^^ ^^^f^*^ ' 
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/i.t^^r^/a^fP^ ^^Xyie i^t'iPC ^^c/^/ ^/^y^^^^ C€H.^JA 
'CU ^i-Ac<^ ^^L^ ^K ejCfiZy^ • 
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/2<^iXy0A /^y ^/ e^rt^ta^t^ t^ ai^A^/t4r^ AitA c^^Li/ >fc^:<^ 
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CHAP. XV. 
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OF A FINE. 

xTL FINE is the compromife of a fi6litious * -S/. Gmm. 

• 348- 

fuit, and operates either by pafsing an in- Toiuhji. c. 2. 

tereOf by way of eftoppel.^^^ "^c^ji^ 

Fines* 
Hargr. B. I« 

In order to pafs an intereft, the cognizor (9 ) ^^ ^** 
or cognizee muft have an eftate oi freehold 
in the prenaife?, either in poffefsion, re- 
mainder, or reverfion, or be ceftui que truft 
in tail or in fee ; for, otherwife, a perfon 
not bound by eftoppei might vacate the 
fine by pleading partes fines nihil habuerunt. ^J 
But whether the freehold be in the cog- . 
nizor or cognizee, either by right or by 
wrong, is of no confequence ; and hence, 
when a fine is to be levied in order to 
ilrengthen a title, a feoffment may often 
be neceflary, as the cognizor or cognizee 

4 would 
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would theiy, at lead, have the freehold in 
him by dijfeijinf^ 

If there be no intereft in the perfon 
levying the fine, none can of confequence 
pafs. The fine* in that cafe, if it operate 
at all, can only operate by conclujion or 
eftoppeL ' 

All parties to a fine, whether any intereft 
pafs or not, are concluded, as every ojle 
fhall be concluded by his own deliberate 
ad- 



jc^a 



iW. J3}» Privies (who are alfo eftopped) are either 
privies if efMe^ as the dofior and donee ; in 
bloody as the heir and anceftor ; or in law^ 
as the lord and tenant, &c. 

Strangers to a fine are all perfons wtio 
. are neither parties nor priWe«* ^>^ 

In onder to bar an eflate tail by fine, 
the priries muft be privies in eftate ; that 
the ii&ie be privies in blood only i% not 
enough. The ilTue, to be haired by a 
fine, muft clatm the eftate from the pcribn 
levying it, or derive his title through him^ 

5 If 
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4JF'APINE^ 127 

If lands, therefore, be giren to A, and 
the heirs fe^iale of his body, and he have 
a fon and daughter, and the fan levy a 
fine acui die, the' daughter Ihall not be 
bound ; fior though fhe be heir to the Ibn^ 
and fo privy in blood to him,^yet fhe is twt 
piivy to him in eftate^ z» fhe does not claim 
it from or through him. ' But if lands were 
given to A. in tail general, and his eldeft 
£m, in the life-time of A. levy a fine, the 
entail will be barred on the death of A^ 
whether the fon furvive him or pot; for 
the ifTue of A. will be privies both in bloo4 ^ 
And ei^te to A.^s eldeflt fon^ ^ 

If a contingent remainder be limited totFianie,s^j% 
A* in tail, and, before the contingency 
happen^ he levy a fine, his iflue fhall be 
barred; for though A* was never feizefl of 
am eftjite of freehold in the lapds fo en- 
tailed, yet, as whoever claims fuch land^ 
by virtue of the entail muft claim /rom 
him as the firft taker, they mud be privies 
both in blood and eftate to him, and fo be 
bound hy the flatute. ^ 

e.^,^ ^Ur^^ ^ *^/ >W^ ^^ ^o6^ 
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iF«ww,s2i. So if lands be given to A. and J?, and 
n. 0.) tobo. the heirs of the body of the furvivor, and 
Liu. 191. z. ^^^yjgifi^ in levying a fine, the entail will 

be barred ; as the iflue, who would claim 
the entail, muft be privy both in blood and 
eftate to one or other of them ; and they 
were both bound by the fine* /a/ 

2Crui/e,i6i. So to hufband and wife and the heirs 
of their two bodies, and the hufband alone, 
levy a fine ; the iflue would, at leaft before 
the ftatute 52 Hen. 8. c. 28. /. 6. have been 
barred, as they muft be privy both in blood 
and eftate to tlie hufbandas well as to the wife.^-^ 

/ 

t Cru. i6a. A widow is prohibited by ftatute from 
levying a fine of lands moving from her 
hufbandrU- 

y^^A^^U^ A fine is no bar to a remainder or re- 
A.,^** ^^*^^^xGx(\on which is in another perfon, fo he 
^a: ^'^^y^^^^^ within the time prefcribed by the 

Itatutes J for the remainder-man, or the 

xeverfioner, claims paramount the cog- 

nizor : but, if the tenant in tail have the 

V^^^v^ reverrion''in himfelf, he may pafs a clear 

fee. The operation of a fine, in the latter 
cafe, would be this :— The tenant in tail 

would, 
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u^^:{^i Me ^/: ^aU t^^Jie^ t^^^Aai J^a^tcAt^cy^ ^ 

au^ cut ^^^ ^ at^cn^^^ ^4^ ^^U/lc^ <a^*^^ ^1^ ^^ ^^^^ 

^iJ6e^ c-^^ i^c^f^df. ^t-^^t^ /^ a^ ^pt e^/a^/c /a^ /^<^^ ^*«^vc/ 
4^ ^ e^ht<./cyt,i^pty^ (Pzo, (Pac^. ^y^f. ii>Ut^ /ei <?^:i</c ^^/^t^. 

/& ^k'Ood ^a^4< i^C (/"ftrt^/e i-'/i A/tf!€ , /^ ^^^^ -^ y - - — — - 

Uy^tiZ U^ ^^z^ /i^ ^/^ /? ^" ^<cu^...^oCir C^€^, - 
C^ 4^/6^<P^^./. 2(?tc^^e /62J 




/^/vt ^/i ^^cf /v^A ^^t^ A^^ ^c'^c^ /2ytj£-/^yt.*'-€^f4ff^^ 
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would, by fuch fine, pafs a bafe fee to the * •^^^^- 33^* 
cognizor, derived from the eftate tail, Cudmore. 
and alfo a clear and abfolute fee of which \aft^iog. 
he was feized in reverfion ; and, as two ^^^^* ^ 
fees cannot fubfift together in the fame 
perfon, the bafe fee ihali merge in the 
abfolute one, which would, confequently, 
come immediately into poflefsion* 

4 

But as a tenant in tail may charge his Cru. on Finesl 
reverfion with leafes, debts, i&c. care muft^^^'^U^^^. 
frequently be taken how the reverfion be ^^^* 
brought into poflefsion, as the charges 
would immediately attach. It may, 
therefore^ often be prudent to fuffer a re^ 
covert/.; which would give a new fee not 
fubjecSl to thofe charges. But, even in, 
the cafe of a recovery, the eftate will be 
chargeable as to the acts of th^ recoveree 
himfelfj upon the principle that no man 
fhall be permitted to defeat his own charges 
by an a6t of his own. A recoVetyj there- 
fore, only lets in the charge of the perfon 
fuffering ity while a fine will let in the 
ch arges of the anceftors feized of the reverJioTij 
as well as thofe of the cognizor ^ 



As 
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As a recd?fery immediately bart remain*- 
^ers over iti andtherf^which a fine Will not 
doi as w*ll as prevent the charges of the an«» 
certor of the recovei*e from attaching, k is 
generally the moft e]fe£tual alTurance* A 
fine, however, is (bmetimes the prefterablfe 
one, and often the only one to be adopted, 

4 
/ 

A fine will, in certain cafes, bar by 
ejloppd Where a mcote^ will not do fof^ 
A fine may be levied df an entail i^ f*«- 
mainder^ without the concurrence of thfe 
perfon having the freehold ; but a reco*- 
very cannot be fuffered but by the a6t df 
the perfon having the freehold in pof^ 

^a^£ oC^i^f >/LeA^ ^ £^^9^^ 

I Cru. 151. But, in ondeir to hHY an eftate tail^ wh&- 

ic/ * ther in poiSefsion or ren^ainder^ the fin* 

muft be with prod'dmations^ atcording to 

the ftatute ; for otherwife it will i>ttly 

work a dif(m.ti%\itince^^^^^^^^ ^^^ 

Hargr. n. 1, A fine bars k *named womatt, it beint 

Litt. 121. a. A matter of rect>rd, as the cotAptomile of & 

fuit; and, m levying it, the woman is 

examined apart from the huiband, that 

any 
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/tCc Ce^aAc /^x<SC Ci^ ^i^i^-^^x 4^^i^e^c2 (//Ai^ /t^i^e ^/^ 
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any compulfion on his part may, as much 
as pofsible, be avoided. A fine, therefore; 
IS eflcntiario give validity to her convey- 
ance of freehold lands (eitg e ot, wh e re ■ ^• P&wii 514. 

fsmo^ Earcv-Snpw. 



mod com* 



monly levied for the purpofe of barring 
her claim to dower, (a,^ 

As an ufe imjnediately ariftfs on a fine, 
fuch ufe is immediately executed by the 
ilatute, and may be led oi^ declared as thk 
parties .pleafe« 



^%^ ^'•♦^/W.ftce^ U^ ^€/7^;c2^i».y^^ 430^M> 








s^. a. 
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CHAP. XVI. 



OF A RECOVERY. 
2 BL Comm, \/\:S a Fine is the compromife of a fictitious I 

357* . • ■ 

Totuhfi, c. 3. fuit, fo a recovery is a fi(5litious fuit carried 
Pig. on Recov. 0^ to judgment. 

I 

: By the common law, the perfon who 
had -the immediate freehold, or freehold 
in poflefsion, was to atifwer the claims of 
ftrangers. Againft him the writ, orpracipe^ 
Was brought. Hence, to this day, no re- 
covery can be fufFered, unlefs the recoveree 
has the freehold in pofsefsion in him j as the 
recovery, or fuit, is founded on the pracipe^ 
which can only be fued out againft the 
tenant of the freehold, (y 

A perfon, therefore, who has an eftate 
tail in remainder J cannot fuflfer a recovery 

alone ; 







/ 



i^ au J^et^^i^Ay^ ^ ^M^ J^r^^/ (S^^^/^y ^^^ 

^^!e ^^aJe ^^it^z t/i> MctV- M£Aji Jf^Ac^^^ ^ 
^^n-c^^ia^ y^^ t^^^cu^-/- c^64«^ ^^y^" ^^^^^ ^^ 
C^^T^'t''^^<^'t^e^u,et c^ ey>i<^'t'^^ PxjLe^oL^ au<^^^- 
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alone; the tenant of thfe particular eftate 
of freehold in poflefsion mull concur, a- 
gainft whom, or againft whofe alienee, the 

praecipe mull be brought; and the remain- 

I • • 

der-man muft come in by voucher. A re- 
covery may, indeed, be now fufFered oi a2Cru.2%Q. 
tru/i ejiatej'^w'iihoixt the concurrence of the 
perfon in whom the legal eftate is veiled ; 
but thi^ is only from necefsity, and to 
preferve an analogy in the alTuraince, or 
mode pf deftroying an ellate tail, . 



The perfon againjl whom the writ is 
brbught is called the tenant, as he was al- 
ways the immediate teriant of the freehold* 
The perfon fuing the writ is called the rfe- 
mandanty as he claims or demands the pre- 
. mifes as his right and inheritance, alleging 
that the tenant had difseizedhirxiy or at leall 
had come in under the difseizor, or in the 
poji. The tenant then calls on the remainder- 
man, or the perfon under whom he claims^ 
to warrant his' tit le, which is denominated 
vouching the perfon, who is thence called 
the vouchee. The vouchee either vbXithes 
over, or makes default, On default made, 
jv^dgment is given that the demandant re- 

K 3 cove? 



; 
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' cor«r dfainft the tenant, and that thfi 
tenant rewver agalnft the vouchee or war-^ 
ranter, and (o on> which i» called the r#-> 

c^ii^ in mflw, or rec^mpence, and is alt 
wayc. fupppM to go <u <Ae /<in<^ ttY)«/4 
hav0 gfim if th^ M npt txen rfomred. 

When the pracipe is brought immediately 
againjt the tenant in taily it only ban hmi 
of the cftatcs of which he is then actually 
feized.^ It is, therefore, ufual for him to 
convey an ejlate of freehold to another per^ 
fohf that the pTMtpe may, be brought a- 
gainft fucb perfon (who is called tks 
tenant tatlie prfieipe\ and (h«t fuch perfm 
may vouch the tenmt in tail; for if th^ 
tenant in tail contes in as wuchegj it bar^ 
every latent right and intereft which bo 
may have in the land».j^ 

If the precipe be brought immediately 
againjl the tenant in tail^ and he vouches 
over the common vouchee^ it is called a re- 
covery with Jingle voucher ; if againft the 
tenant of the freehold^ and he vouch over 
the tenant in taily and the tenant in tail vouch 

over 




;?^^ .^ ;Pk*<.>c*^ /Wi^ ^^*^ ^^ ''^ '^^ 
a^»^ c<,^£^ .^,.^ /^ /^ ^*2^>J*^ /!t^i^>^>^=^ — 
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ov^ the cmmon pamh^^n it is called a re- 
covery with d^u^le voucher ; ^fid fo on, 4q- 
cording to the number ^f perfon? youchecji^ 
Au4 it is s^lwayj proper tp fufFer ^^^^Or^^^^^/^^ 
ippry with Rt leaft 9. doubfe voucher, if ^n^Z0^^^:^^t!i 



entail is to be barred, for the reafons boy^^^J^/^-^^ 
fore alleged. C^ ^^rrS^^;^ 

A recovery bars not only an eftate tail, Jute. b. 
but all remainders or reverfions expectant ^' '^' 
upon it if they are not in the crown /^y 



The recoverer always gains a clear and 
abfolute fee on his recovery of the pre- 
mifes, not fubjecSt to any charges but to. 
thofe of the recoveree^"^^ Hence it is pre- 
ferable, in fome cafes, to a fine, though . 
a fine might bar the effates, as a fine lets 
in the incumbrances of the anceftors as ^ 
well as thofe of the cognizors. In fome 
inftances, however, a fine is preferable to 
a recovery, a$ the former is an eftoppel >by Pig, Rtcvo. 
the ftatute, where a recovery would not |*^^^^^~j*/* 
eftopp, ^ 

K 4 A re* 
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A recovery may be fuffered by a tenant 

in fee-fimple, in order to ftrengthen the 

title.^ So as it is a fuit, in the progrefs of 

PtowJ.'^i^. which a feme covert is fecretly examined, 
arc V. now. .^ ^- jj ^^^ j^^^ ^^ j^^^ claim to dower/-^ Jj^ 
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OF CONVEYANCES WITH RESPECT TO 

FARTISS. . 



CHAP. I. 
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QF AN INFANT. 

jljlN Infant may take hy purchafe^ as heQoiUtt.i.h^ 
may do any thing which is manifeftly for 
his advantage ; and^ if a feoffment be 
made, livery may be given to him in per- . 
fon, or even to another whom he Ihall i Roll. Jtr. , 
appoint as his attorney ; though the ap- En/ant. (D.) 
pointment of an attorney by an infant is|^'^^*j5^^^ 
not valid in itfelf at law* ^ ^794- &c. 



But 
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C0. Lift, t.h. But he i5%y w^Q fuch conveyance when 
he comes of age ; or, if he do not then ac- 
tually agree to it, Jjis heirs may wave it 
after him. 



Toucifi. 232. All conveyances, however, by an infant, 
CrulFims, are voidable by him or his heirs, except a 
CnilUcw. fine or recovery, which are only Voidable 
'44- during his minprity- • AH' thefe convey- 

zouck V. ances are, neverthelefs, if they tend to his 
^* benefit, good-till a<5Hially avoided ; but as 
to fines, the affidavit of acknowledgement 
by dedimus poteftetem runs now, by rule 
of court, that " the parties were of full 
age;" and, before that ryle was ordained, 
the commifsioners were fubje6t to an at- 
tachment if. th^y took tha acknowledge- 
ment of an infant. An a6t of an infant, 
Zm^v*. which c^miuK b^to his ^vantage, i$ void 
fif- mfofaeta. 

4 
4 * ' 

cru.iut»vi It wtB formerly the pn^ige to petitwn 
*♦*• the King for % privy-rfoal to ©n»ble an in- 
fant io fuiffer ^ ffmamiyi but this t< f^w 
difufed, an4 rQoo«irf<s h h^A %X thi« d»y 
to an a6t of parliamentt 



An 
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An infiint truflee or mortgagee may be 
ordered to convey even by fine, if not by 
recovery (Sec S Atk. Iff.), by a court of 
equity, under the ftatute of the 7th Ann. iWatk.Ci^h. 
cap. \9. and that a6t extends to^tbe con- 
veyance of copyholds. 



So an infant may, in fome cafes, exercife Po^eUfm 
a power, as where he is a mere inftrument \ ^^. &\ Fa. 
but it fhould feem not otherwife. U$^,^£^ -J°4- 



And an infant may be bound by a fair " ^^^ ^•^* • 
and reafonable naarriage-fettlementi^ wiiiiams v, 

Williams* 

A guardian may make leafes during the 2 Roll Jhr. 
minority of his ward.^ ^pi^ 

B. a I. lUg.) 

An infant may be feized to an nfe *. I'sm/ u/h 

87.'' ' 
And an eftate may be limited by tvay qf 
remainder J or qf ufe^ or given by devifsj to 

• /• - ^ /• 1 J. • Sec of Ac 

an mfant en ventre fa mere; but an imwi^-s^at. lo&u 
diate grant to fuch infant would not 'E>« ^'f^i toCii. 
good, as it would be in future.. In theLiu.zgS.A.Sc 
cafe of a devife, the fee defcends to the ch. 4! 
teftator's heirs at law till the child is born ; 
in that of the remainder, the freehold is 

m 
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in the particular tenant; and the remain- 
der vefts in the child, though unborn, by 
the ftatute 10 ^C U JVill. III. and in the 
cafe of the ufe the legal eftate is in the 
truftee, j^ . \ 
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CHAP. II. 
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OF HUSBAND AND WIFE, 



J\s the Hufband and Wife are but one Litt. f. 291. 
perfon in law, if an eftate be limited to tha/fea. 
them, they fhall not take as joint-tenants |£"''^jj^ 
(for a joint-tenancy necefTarily implies siT>oe v. Fzx-^ 



ratt. 



plurality of perfons), but the entirety is 2 Cr». 213. 
in each; and neither can alien without 
the other. If it be limited to the huf- 
band and wife and another perfgn, that' 
other perfon ftiall take a moiety in joint- 
tenancy with the hufband and wife; and 
the hufband and wife fhall have the other 
moiety by entireties, as they are but onfe 
perfon in law. 
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CHAJ». III. 
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OF A FEME COVERT. 

\BLComm. ^ FEME COVERT may accept an 
Tatchfi. Z32. eftate ; and it Ihall be good till avoidance. 
But her conveyance is abfolutely void, and 
not merely voidable, except it be by mat* 
ter of record. She cati only be bound by 
fine, recovery, or aft of parliament. 

Samt.u/es.ss. She may be feized to an ufe. 

izBLComm* The hulband and wife, however, may 

5^* „£,^. together make leafed of the wife's lands 

^^'^ for three lives, or a certain number of 

years, by the ftatute 32 Hen. VIII. 

« 

Powell on A power may be given to a married 

^2^^^. n. ^oman : and if a power be given to a 
)btt u?k. ^^^^ f^^^^ which it is intended Ihe ihould 

5 execute 
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4 

execute though flie afterwards marry, it 
ihould be exprefsly faid *^ whether fole or 
covert.**^ 

So a married woman may be enabled to i Fes. 303— 
difpofe of her property, by limiting fuch^'j^^ ^,^,8. 
property to \mx fiparute ig^; in which 
cafe fhe ihall be confidered in equity as a 
feme fole./// 

So the iiufband, oh marriage, may give ^^« ^Z''* 
the wifb power to make a will, and it fliall 
be good. 



CHAP. 



[ 144 ] 



CHAP. IV. 
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OF THE KING. ' 



2. Bl Comm. Generally, the King cannot eithef 

346. S. 2. 1 , , r 

Cm. Dig.' grant or take but by matter or record ; 
K c>l. 98. ^s by deed enrolled. He may take hyfinCf 
^Cru. 144. though he cannot be a cognizor ; no^ 

can he be a party to a recovery, for the 

King cannot be fued. . 

SandV/esM. Nor Can the King be feized to an ufe^ 

Cmi. Dig. But the King may afsign certain things^ 
Affignment. as a chofe en action^ &c- which the fub- 
t^)- jcft cannot* 

2. Cnr. 255. Arecdvety by the fubje6t cannot af- 
Eftates/fB. f^<^ the iflue in tail or any remainder, 
3»-) when the ultimate remainder or reverfion 

is in the crown* ^^^^ 
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CHAP. V- 



OF THE QUEEN. 



X HE Queen may alien and purchafe i Bl Com. 
without the concurrence of the King. |^^^^, 232. 
She may levy a fine, as any other fub-^- ^7(j?f'^^ 
je6l: but it is faid, that Ihe cannot be 
feized to an ufe. 
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^'f^/'V'^ ^^/-y^ ^^^ or CORPORATIONS. 

WF their capacity to take. See 1 Bl^ 
Comni. Chap. 1 8. *78-9. 

Pa^s^jRif. Grants by Corporations muft be by 
^eed under their common feal ; and fuch 
decd^ fo fealed, is good without delivery. 

i« Salk. 193. But they may bind themfelves by a 
miatter of record without their feal^^ 

c^k^iJUmd. Corporations Aggregate cannot levy a 
» ^"^\ « ^w, as they can only appear by attorney ; 
I. Cru. ms, alid a fine muft be levied in perfon. 
Though it is faid that a corporation^/e may 
be a cognizor, for he may appear perfon- 
ally : but corporations of either kind may 
be cognizees. w 



But 
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But a corporation cannot be feized to an ^ceSand.u/es. 

4469 & jinU 

ufe ; and, therefoix?, it cannot covenant tob» i.ch. 20. 
ftand feized, or make a bargain and fale. 4/ 

And, therefore, if a leafe and releafe 
be made by a corporation, the indrument, 
on which the releafe is to be grounded, 
muft not have the words — ^ doth bar^ 
gain and fell^ but thofe of " grant and 
demife ;'* as it muft operate as a leafcy 
flricSly, and not as a bargain and fale: 
and on fucb leafe the lefsee muft actually 
enter into the lands i for, before entry, he 
can have no poflefsion on which the re- 
leafe can operate. 

Ecclefiaftical corporations are reftrained a Bl. Comm. 
from aliening, except for certain terms, ^^''2^^^^^ 
by ftatute* E.F. G. H. 



THE END. 
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